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IN THE COURT OF CbMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

JEFFREY HART, Civil Action

Plaintiff, No.

v. : Code: 009
COMPLAINT IN CIVIL ACTION -
: : CLASS ACTION

FEDEX GROUND PACKAGE
SYSTEM, INC,,

Defendant. Jury Trial Demanded

" NOTICE TO DEFEND

You have been sued in court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and notice
are served, by entering a written appearance personally or by attorney and filing in writing with
the court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and 2 judgment may be entered against you
by the court without further notice for any money claimed in the Complaint or for any claim or
relief requested by the plaintiff. You may lose money or property or other rights important to
you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE OR KNOW A LAWYER, THEN YOU SHOULD GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP:

LAWYER REFERRAL SERVICE
THE ALLEGHENY COUNTY BAR ASSOCIATION
920 CITY-COUNTY BUILDING
PITTSBURGH, PA 15219
TELEPHONE: (412)261-0518




COMPLAINT IN CIVIL ACTION - CLASS ACTION

AND NOW, comes the plaintiff, Jeffrey Hart, by arid through his attorneys, and files the
following complaint in civil action and, in support tbcr'cgt.', avers as follows:

L. This is a class action brought on behalf of all persons who were (or are) employed
by defendant in the Commonwealth of Pennsylvania as local package delivery drivers and who
were (or are) imjaroperly classified by deferiﬁant as “independent contractors,” |

2. This class action arises under the Pennsylvania Minimum Wage Act of 1968,
("MWA?”) as amended, 43 Pa. C.S.A. §§ 333.101-333.115; the Pennsylvania Wage Payment and
Collection Law, (“WPCL”) 43 Pa. C.8.A. 5 260.1 et. seq.; gnd Pennsylvania common law.
Plaiﬁtiff in this action seeks in excess of $25,000.00 in monetary d@ges, and hence the amount
in dispute exceeds the amount requiring arbitration pursuént to Io_call rule.

3. The allegations set forth in the complaint do not provide a basis for federal
Jjurisdiction puISI..lant to the Class Action Faimess Act of 2005 because the defendant and greater
than two-thirds of the members of the piaintiff class, if not all éf the members of the plaintiff
class, are éitizcns of Pennsylvania.

PARTIES

4, Plaintiff, Jeffrey Hart, is an adult individual residing at 1029 Spring Gar-den
Street, Allentown, Pennsylvania, 18102.

5. Defendant, FedEx Ground Package System; Inc. (“FedEx Ground”), isa
corporation with'its principal place of business at 1006 FedEx Drive, Moon 'fownship,

Pennsylvania and is within the jurisdiction of this Court.




Defendant’s Practice of Misclassifying
Its Drivers as “Independent Contractors”

6. Defendant’s business consists of providing a small package information,
transportation and delivery service throughout the United States. Defendant provides its services
to businesses and, through its FedEx Home Delivery division, to residential customers.

7. Plaintiff and the class were hired by defendant as drivers to deliver and
pick up packages for defendaﬁt’s customers on behalf of defendant.

8. Plaintiff and the class are required to sign a “Contractor Operating
Agreement” (hereinafter the “OA™) with defendant as a condition of employment. A
copy of the OA executed by plaintiff is attached hereto as Exhibit “A.” |

9. The OA attempts to classify p]aintiff and the class as “independent
contractors” and as a consequence of such classification, to deny plaintiff and the class
members various: accoutrements ‘of employmént.

10, C'ontrary to defendant’s characterization of its drivers as “independent
contractors,” defendant’s drivers are, in fact, employees, within the meaning of the -
relevant Pennsylvania statutory and common law.

11.  Defendant exercises complete control over the manner and means by
which its drivers perform their jobs. For instance, the drivers have no anthority to refuse
pick-ups or dcliv:eries. Drivers are not permitted to make deliveries or pick-ups
according to their own schedules,

12.  Far from being responsible for only the resuilt of their efforts, plaintiff and
the class were controlled and directed in every aspect of their work, in, among others, the
following ways:

a. Assigned to and required to work a minimum number hours in a




13.
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shift, often eight hours or longer;

Prohibited from leaving the work premises without management
approval;

Required to identify themselves and their vehicles as part of the
defendant’s system, with FedEx logos and signage;

Required to purchase, wear and maintain defendant’s signage,
logos and uniforms;

Required to purchase and maintain a vehicle selected by defendant,
built to defendant’s precise specifications, and identified by
defendant’s logo and signage;

Required to insure the vehicles at defendant’s direction and
control;

‘Reguired to clock it and out and file daily reports with defendant;

Required to purchase from defendant their “business support”
package including maps, signs, training, modems and scanners;
Prohibited from refusing packages;

Prevented from work for other delivery businesses while working
for defendant; .

Prohibited from hiring helpers without defendant’s approval;
Required to perform unpaid work outside their job classification;

. Told how to conduct themselves and subject to discipline for any

failures to comply with the defendant’s requirements;

Prevented from choosing when and how much they wanted to
work; :

Defendant’s controlling of the customer service areas, number of
packages and number of stops.

Moreover, plaintiff and the class members are required to provide

deliveries and pick-ups which are compatible with defendant’s custormner’s schedules and

requirements, which are contracted by defendant’s sales employees.

14.

The vehicles used by the drivers in the performance of their duties for

defendant are kept at defendant’s terminal unless they are being used by drivers for

defendant’s assigncd deliveries or pick up. Defendant requires its drivers to arrive at

defendant’s terminal between 5:00 a.m., and 6:30 a.m. to arrange and coordinate packages

in their vehicles for delivery.

15.

Defendant employs Terminal Managers, Pickup and Delivery manégcrs,

and other supervisory personnel, to coordinate and issue drivers' paperwork, together




with delivery and pick-up schedules, to which drivers are strictly reduired fo adhere.
Drivers return to their assigned terminal at the end of their deliveries, in order to
complete paperwork required by defendant, including, inter alia; daily logs and daily
inspection reports, and to await management’s evaluation of each driver before such
drivers are permitted to leave for the day.

16. Defendant pays its drivers based upon the number of pick up and delivery
stops made and unilaterally sets the compensation to be paid to the drivers. A driver who
at the end of the day fails to check out with his supervisor, who is an employee of
defendant, is not paid wages for that day despite having worked.

17. All of the tools needed to perform the work performed by plaintiff and the A
class were provided and/or selected by defendant, with the cost borne Ey plaintiff and the
cl.ass.

18.  Plaintiff and a.ll drivers employed by defendant are subject to the direction
and control of defendant in that their services constitute an integral part of and are
indispensable to defendant’s buéinws operations and core business purpose, The work
performed by the drivers is part qf the regular business of defendant.

19. The success or continuation of defendant’s business depends upon the
personal services performed by plaintiff énd the class members.

20.  Such personal services are a ftmdamen.tal and integral part of defendant’s
provision of services to its customers. The personal services provided by plaintiff and
other drivers do l.mt involve the level of expertise typically requiring the use of
independent professionals with special skills as opposed to employees.

21,  Other than driving the delivery vehicle, the work of plaintiff and the class




requires no special skill, and does not represent a distinct occupation,

22.  Indeed, the norm in defendant’s industry is that such drivers are, in fact,

employees of the companies for which they deliver and pick up packages.

The Operating Agreement

23. - Upon information and beli_ef, the OA attached as Exhibit A is similar in all
material respects to the OA executed by each class member and defendant, regardless of whether
such class member is assigned to deliver “business” packages or “residential” packages under
defendant’s “Home Delivery” division.

24,  The OA, which all drivers are required to sign as a coﬁdition of employment, sets
forth the following statement, which- purports {0 classify‘drivers.‘including the class members, as .

independent contractors:

Background Statement, [defendant] is a duly licensed motor carrier engaged in
providing a small package information, transportation and delivery service
throughout the United States, with connecting international service. The
Contractor is an owner-operator of one or more pieces of trucking equipment
suitable for use in such a service. Contractor wants to make this equipment
available, together with a qualified operator for each piece of equipment, to
provide daily pick-up and delivery service on behalf of [defendant]. [defendant]
wants to provide for package pick-up and delivery services through a network of
independent contractors, and, subject to the number of packages tendered to
[defendant] for shipment, will seek to manage its business so that it can provide
sufficient volume of packages to Contractor to make full use.of Contractor’s
equipment. Contractor wants the advantage of operating within a system that will
provide access to national accounts and the benefits of added revenue associated
with shipments picked up and delivered by other contractors throughout the
[defendant] system. In order to get that advantage, Contractor is willing to
commit to provide daily pick-up and delivery service, and to ¢onduct his/her
business so that it can be identified as being a part of the [defendant] system.
Both [defendant] and Contractor intend that Contractor will provide these services
strictly as an independent contractor, and not as an empioyee of [defendant] for
any purpose. Therefore, this Agreement will set forth the mutual business
objectives of the two parties intended to be served by this Agreement — which are
the result the Contractor agrees to seek to achieve — but the manner and means of
reaching these results are within the discretion of the Contractor, and no officer or




employee of [defendant] will have the authority to impose any term or condition
on Contractor or on Contractor’s continued operation which is contrary to this
understanding.

25. In"laddition, the OA contains specific provisions intended to control the manner
and means by which plaintiff and drivers are expected to achieve defendént's results.

26.  Among other things, plaintiff and class members are required to pl;rchasg or lease
vehicles that meet defendant’s specific specifications, inc]udiﬁg the placement of a “unit |
number” on the exterior of the vehicl;a. At all times, defendant retains control over the selection
‘of vehicles used by plaintiff for defendant’s intended use. Such vehicles are manufactured toa
design exclusive to defendant. In addition, Plﬁintiff and drivers are required, at their sole cost
and expense, to maintain the vehicles in accordance with defendant’s standards and to submit to
defendant proof c‘>f timely maintenance and inspection of such vehicles. Defendant also requires
the drivers maintain liability insurance, naming defendant as an additional insured.

27.  Defendant requires that the vehicles driven by plaintiffs and other drivers be
marked “with such identifying colors, logos, numbers, marks and insignia. . . [and] to identify
the [vehicle] as part of the [defendant’s] system.” Although defendant purports to permit
plaintiff and class members to use the vehicle for other purposes, when it is not being used for
defendant, defendant requires that *“all such identifying numbers, marks, logos and insignia will
be removed or masked. . . when the [vehicle] is 5o used,” thus rendering any such use
irﬁpracﬁcal. |

28. The OA coﬁﬁmis that it seeks to control the means by which plaintiff and other
drivers achieve defendant’s business results by requiring drivers to prepare daily driver logs and '

daily inspection reports” and “such shipping documents as [defendant] may from time to time




d;signate, and to complete and return these documents tlo [defendant] at the end of each business
day.”

29. The dA further requires drivers to deposit with [defendant] “at such time and in
such manner as [defendant] may specify the sum of $500,” which defendant deposits in a so-
. called “Contractor Performance Escrow Account.” Such sum is collected by defendant and used
to reduce any “indebtedness” defendant deems a driver may allegedly owe to defendant upon a
driver’s termination. The sum is also retained by defendant as liquidated damages if a driver
fails to provide defendant with thirty day; writteﬁ notice of termination of the OA.

30. chfendant expressly dictates in the OA that drivers “wear & [defendant] approved
uniform™ gnd “keep his/her personal appeararice consistent with reasonable standards of good
order as maintained by [defendant’s] competitors and promulgated from time to time by
(defendant].” Thus, in addition to the OA, defendant it;corporates other obligations and
requirements which are set forth in its other written and unwritten policies, procedures and
practices.

31.  Defendant rcquirés that drivers maintain the vehicles “in a clean and presentable
fashioﬁ free of bédy damage and extraneous markings.”

32.  Defendant reqixires that drivers adhere to its strict guidelines conceming driver
safety. Among other things, defendant prohibits drivers from refusing to submit to intoxication
and drug tests; carrying passengers not authorized by defendant; failing to complete or undergo,
at least every two years, physical examinations by a physician approved by defendant,
confirming fitness to operate their vehicles.

33.  The OA directs that drivers purchase or lease electronic communications

equipment so that they are able “to cooperate™ with defendant’s employees in connection with




the “pick-up, delivery, handling, loading and unloading of packages and equipment. . .” Such
equipment is required to comply with defendant’s sﬁeciﬁcations.

34,  The OA further provides that delivery routes, referred to as a driver’s “Primary
Service Area,” are assigned b‘y.defendant and non-negotiable.

35. Despite defendant’s statement that drivers have a “proprietary interest” in the
customers within their Primary Service Area, defendant is permitted to change a driver’s work
area at any time.

36.  Upon information and belief, the terms of the OA are not negotiable and plaintiff
and class members are subject to its terms. |

37. In addition to the OA, defendant controls its drivers, inchuding plaintiff, through
" other extrangous written and unwritten rules, policies and practices.

38.  For instance, although the QA purports to limit defendant’s right to terminate
drivers only for cause, the practices and extraneous policies used by defendant in interpreting the
OA and in training its management employees in the supervision of drivers, gives defendant
almost absolute unilateral control over contract termination rendering drivers subject to
termination at-will. 7

Effect of Defendant’s Misclassification of
Plaintiff and Class Members as Independent Contractors

39.  Defendant misclassifies plaintiff and the class members for a variety of reasons,

including avoidance of obligations arising under state and federal wage and hour laws, state and

federal tax laws, social security, state unemployment insurance laws, workers’ compensation

laws, and other employment laws.




40.  In addition, defendant Saves money in avoiding the expenses associated with its
core business, i.e., the delivery and pick-up of packages, by deductiﬁg sums for such expenses
from plaintiff's c_omperisation, which defendant characterizes as a “weekly settlement.”

41,  With respect to other amounts not deducted directly from the wages of plaintiff
and‘ class members, defendant requires that plaintiff and class members make such payments by
separate transaction.

42,  The sums either deducted by defendant directly from plaintiff and class members’
wages or paidrby plaintiff and class members by separaie transaction are not for the benefit of
plaintiff and class members, but, rather, are for the benefit of defendant and its business.

43,  The wages of plainﬁﬁ and class mambers.were subjected to a deduction, either
directly or by separate transaction, for the following expenses:

Purchase or rent of their vehicle to perform pick-up and delivery service;
Operating expenses for that vehicle such as fuel, oil, tires, business, taxes,
cleaning, insurance, and registration;

Maintenance of that vehicle;

Marking of the vehicle with logos, colors, numbers, marks, and insignia;
Payments to the Contractor Performance Escrow Account;

Licensing of that vehicle;

Purchase, rent or cleaning of uniforms;

Purchase or other payments for use of communications equipment such as
scanners;

Liability insurance premiums and payments; and

Workers compensation premiums and payments.
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44, In addition, the wages of plaintiff and class members were subjected to
deductions for errors, omissions and/or work defendant or its customers deemed impropetly
performed.

Prior Determination of Emplovee Status

45,  Inaclass action filed in California Superior Court for the County of Los Angeles

captioned, Estrada v. FedEx Ground, , No. BX 210130, a class of pick-up and delivery drivers, -




who performed services for defendant and/or its predecessor in interest in the State of California,
were determined to be employees rather than independent contractors, based upon the fact that
defendant had the right to control the manner and means by which the drivers provided servi;:es.

46.  The class members in Estrada performed the same duties and were subject to the
same control, material terms and conditions as plaintiff and class members herein. In addition,
the drivers in Estrada were required to sign an operating agreement that was similar in all
material respects to the OA at issue in this case.

47, In concluding that the drivers in Estrada were, in fact, common lavé eﬁployees
and not independent contractors despite defendant’s classification of them as such, the court
stated, among other things, thaf

[Defendant] not only has the right to control, but has close to absolute control
over the SWAs [defined as single work area pick up and delivery drivers in
California] based upon interpretation and obfuscation. . . . A close reading of the
OA, which all SWAs must sign in order to be able to work for [defendant] is
comprised primarily of platitudes and guidelines. This, in effect, leaves its
interpretation in the sole hands of [defendant], without any meaningful recourse
to the SWASs but with potential severe penalties and remedies thaf are
intentionally kept uncertain and murky. . . . The description of the workings of
the OA, which in effect gives almost absolute control over the SWAs (and even
its own employees) is borne out by the testimony of [defendant’s] management
team. It should be noted in the beginning that the OA is a brilliantly drafted
contract creating the constraints of an employment relationship with SWAs in the

' guise of an indeperident contractor model. . . [T]o think that the average SWA
would be sophisticated enough to so intespret the OA is ludicrous. .. In
conclusion, while on its surface the description of the SWA appears to be that of
an independent contractor, the pervasive control by [defendant] creates an
employment relationship.

(Estrada, et al. v. FedEx Ground, No. BC210130, Statement of Decision, filed and dated July 26,

2004)(Superior Court of the State of California, Los Angeles County).
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Plaintiff Hart
48.  Plaintiff Hart executed an OA and began working for defendant in July, 2002, in

Allentown, Pennsylvania,

49,  During his tenure as a delivery driver for defendant, Plaintiff Hart was subjected
to all of the provisions of the OA, and all of defendant’s practices wiﬁ regard to its delivery
drivers, as set forth in detail herein, |

50. Dufing his tenure as a delivery driver for defendant, Plaintiff Hart was subjected
to all of the pay provisions and financial obligations set forth in detail herein.

51.  InDecember, 2002, Plaintiff Hart was injured while working for defendant and,

sltimately, was terminated by defendant, due to his injury.

CLASS ACTION ALLEGATIONS
52.  Paragraphs 1-51 are incorporated by reference as if the same were fully set forth
herein,
53, Plaintiff brings this action on behalf of himself and all other persons sinﬁlaﬂy
situated pursuant to Pennsylvania Rules of Civil Procedure 1701-1716.
“The class consists of:
All individuals who worked for Defendant (including its “Home Delivery”
division) in Pennsylvania as package pickup and delivery drivers, and who were
classified by defendant as “independent contractors.”
Upon information and beliéf, plaiﬁtiff believes that the definition of the class will be further
refined t‘olléwing discovery of défendant's books and records.
54,  Plaintiff is unable to state the exact number of the class without discovery of

defendant’s books and records but estimates the class to exceed several hundred individuals.
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55. T}lere are questions of law and fact common to the class which predominate over
any questions affecting individual members only. These factual and legal questions include the
existence and legality of defendant’s policy of mischaracterizing plaintiff and the class as
“independent contractors,” as well as the appropriate injunctive relief needed to remedy such
illegal bolicy. More specifically, such issues are:

a. Whether plaintiff and the class are properly characterized as “independent
contractors;”

b. Whether defendant’s conduct in treating plaintiff and the class as
“independent contractors” resulted in a denial of appropriate minimum
wages; , o ' )

c. Whether defendant’s conduct in treating plaintiff and the class as
“independent contractors” resulted in improper wage deductions, in
violation of the WPCL;

- d. Whether the OA. is unenforceable because it represents a contract of
adhesion;

e. Whether the OA is unenforceable because it is illegal and contrary to
public policy;

f. Whether defendant has been unjustly enriched at the expense of plaintiff
and the class.

56.  Defendant has acted and refused to act on grounds generally applicable to the
class.

57.  The claims of the representative plaintiff are typical of the claims of the class in
that plaintiff was denied statutorily-mandated wages and defendant was unjustly enriched as a
result of defendant’s policy of mischaracterizing plaintiff and the class as “independent
contractors.” This is the predominate issne which pertains to the claims of each and every class
member,

58.  The class action is superior to other available methods for 2 fair and efficient
adjudication of the controversy.

59.  Plaintiff will fairly and adequately protect the interests of the class, as his

interests are in complete alignment with those of the entire class, i.e., to prove and then eradicate

12




defendant’s illegal employment practice of classifying its drivers as “independent contractors.”
60.  Counsel for plaintiff will adequately protect the interests of the class. Such
counsel is experienced with employment/class litigation and has previously served as class -
counsel in employment litigation.
61.  Employment of the class action device in this lawsuit will provide a fair and
efficient method for adjudication of this controversy. In particular,

a) The common questions of law and fact raised by this lawsuit, set forth
above, predominate over questions affecting only individual members of the
class;

b) The class in this case will not be difficult to manage as a class action. Due
to the predominance of common questions, ¢.g., whether defendant has engaged

in an illegal policy, pattern, and practice of classifying its employees as
“independent contractors,” resulting in a violation of Pennsylvania law, as well as -
the method of proof required to address such common questions, trial of the issue
in a single action should be less complex than muitiple non-class lawsnits;

c) The prosecution of separate actions by members of the class would create
a significant risk of inconsistent or varying adjudications as to each member of
the class, thereby confronting defendant with incompatible standards of conduct.
Additionally, such separate actions would create 2 risk that an adjudication by an
individual member regarding the existence of defendant’s illegal employment
policy may be dispositive of the interest of the remaining members of the class
and/or may impede or substantially impair the remaining class members’ ability
to protect their interests;

d) While, upon information and belief, there are several claims against
defendant in other states for violation of the federal Fair Eabor Standards Act, as

- well as other state laws, there is, to the best of plaintiff’s knowledge, currently no
litigation between defendant and any other member of the class involving the
issues raised herein, i.e., whether defendant has violated the MWA, the WPCL or
Pennsylvania common law;

e) This Court provides an appropriate forum for the litigation of the claim of
the entire class, as defendant is headquartered in Allegheny County.

£ Given the nature of the issues in this case and the method of proof to be
employed (i.e. proving a policy, pattern and practice of misclassifying employees
as “independent contractors™), which will, by necessity, involve a fairly
sophisticated analysis of defendant’s workforce, the separate claims of each
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individual member of the class, while easily significant enough to justify the

expense and effort of maintaining this action as a class action, are not so large that

they justify the expenditure of costs and attorney’s fees that would be invelved if
each individual member were to attempt to establish, through the use of statistics
or otherwise, the existence of defendant’s policy, pattern and practice in their own
individual lawsuit;

g)  Insystematically avoiding the payment of statutorily-mandated minimum

wages and becoming “unjustly enriched” at the expense of the plaintiff class,

defendant has refused to act on grounds generally applicable to the class as a

whole, making final injunctive or declaratory relief appropriate.

62.  Plaintiff and the class he represents have suffered and will continue to suffer
* irreparable damage from the illegal policy, practice and custom regarding defendant’s
employment practices.

63.  Defendant has engaged in a continuing violation of Pennsylvania law.

64.  Plaintiff, as well as the individuals he represents, was denied statutorily-mandated
wages as a result of defcndanf’s. employment practices. This violation was intended by
defendant and was willfully done.

65.  Defendant's action in denying statutorily-mandatéd wages to plaintiff was

intentidnal and constitutes a willful violation of the MWA and WPCL.

COUNT I- MWA

66.  The allegations set forth'in paragraphs 1 through 65 are incorporated herein.
67.  The MWA provides, in relevant part, as follows:

Every employer shall pay to each of his employee’s wages for all
hours worked at a rate of not less than [the federally mandated minimum
wage].

43 P.S. §333.104(a)

68. As a consequence of defendant’s employment practices regarding its drivers,

plaintiff and the class were denied statutory minimum wages.
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69.  While working for defendant, each delivery driver is required to pa& for various
operating expenses, which are properly the expenses of defendant.

70.  Each delivery driver is obligated to pay for such expenses and the cost of such
expenses are not reimbursed in any way by defendant.

71.  Incalculating delivery drivers’ wages, no deduction or credit is made for the cost
of the expenses which each delivery driver is required to pay.

72.  The cost of the such expenses, however, when deducted or credited against each
employee’s weekly wages during the week in which the purchases are made, has, at times,
resulted in such employee being paid less than the apbropriate minimum wage under
Pennsylvania [aw,

73. E Plaintiff and the class were employees of defendant within the meaning of the
MWA and, as such, were entitled to the benefits of the MWA’s minimum wage requirements.

74.  Defendant is an employer within the meaniﬁg of the MWA.

75.  Defendant’s policy of requiring its delivery drivers to pay for various operating
expenses which were properly the expenses of defendant, while not reifnbursing the delivery
drivers for such payments, and not crediting such expenditures against the employee’s wages for
purposes of’calculéting minimum wages, represents and results in a violation of the MWA's
minimum wage requirements.

76.  Defendant has failed to pay appropriate minimum wages under the MWA.

WHEREFORE, plaintiff respectfully prays that this Court:

a) declare defendant’s conduct to be a violation of the MWA;

b) grant plaintiff and the class he represents a permanent injunction enjoining

defendant, its officers, agents, successors, employees, attorneys, assigns and other

representatives, and all those acting in concert with it at its direction, from engaging in
any employment policy or practice which violates the MWA;

15




c) order defendant to make whole those persons adversely affected by the policies
and practices described herein by providing appropriate back pay, and reimbursement for
lost wages in an amount to be shown at trial;

d) order defendant to pay appropriate back pay to pleintiff and the class he
represents;

€ award counsel for plaintiff reasonable attorney’s fees and costs; and

f) award any further relief which the Court deems appropriate under the
circumstances.

OUNT ¥ - WPCL
77.  The allegations set forth in paragraphs 1 through 76 are incorporated herein,
78.  The WPCL provides, in relevant part, as follows:

Every employer shall pay all wages, other than fringe benefits and
wage supplements, due to his employees on regular paydays designated in
advance by the employer. . . All wages, other than fringe benefits and
wage supplements, earned in any pay period shall be due and payable
within the number of days after the expiration of said pay period as
provided in a written contract of employment or, if not so specified, within
the standard time lapse customary in the trade or within 15 days from the
end of such pay period. The wage shall be paid in lawful money of the
United States or check, except that deductions provided by law, or as

-authorized by regulation of the Department of Labor and Industry for the
convenience of the employer, may be made. . .

43 P.S. §260.3

79.  Plaintiff was an employee of defendant within the meaning of the WPCL and, as
such, was entitlgd to timely payrhent of wages due to him.

80.  Defendant is an employer within the meaning of the WPCL.

81.  Defendant’s poliby of deducting, either directly or by separate transaction, '
amounts from the wages of plaintiff and the class for operating expenses which are properly the
obligation of dcfe;':dant, results in a violation of the WPCL.

82.  Plaintiff and the class have entered into an agreement with defendant (the OA)
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pursuant to which plaintiff and the class are to receive certain wages, in compensation for their
work as delivery drivers for defendant.

83.  Defendant’s deduction from the wages due to plaintiff and the class are not
authorized deductions within the meaning-of the WPCL and, upon information and belief, have
not been authorized by the Pennsylvania Department of Labor and Industry.

84,  Any consent or agreement by plaintiff and the class related to the aforesaid
deductions from their wages is unenforceable as contrary to public policy, as set forth in the
WPCL.

WHEREFORE, plaintiff respectfully prays that this Court:

a) declare defendant’s conduct to be a violation of the WPCL,;

b) grant plaintiff and the class he represents a permanent injunction enjoining

defendant, its officers, agents, successors, employees, attorneys, assigns and other

representatives, and all those acting in concert with it at its direction, from engaging in
any employment policy or practice which violates the WPCL;

c) order defendant to make whole those persons adversely affected by the policies

and practices described herein by providing appropriate back pay, and reimbursement for

lost wages in an amount to be shown- at trial;

d) order defendant to pay appropriate back pay and appropriate liquidated damages
to plaintiff and the class he represents;

€) award counsel for plaintiff reasonable attorney’s fees and costs; and '

f) award any further relief which the Court deems appropriate under the
circumstances.

OQUNT III - UNJUST ENRICHMENT
85. The allegationé set forth in paragraphs 1 through 76 are incorporated herein.
86.  Plaintiff brings this Count III in the alternative to his claim under the WPCL.
87.  The OA is and at all times mentioned herein has been a contract of adhesion,

drafted exclusively by defendant and/or their legal counsel, with no negotiation with drivers who
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are required to sign the OA as a condition of employment. Plaintiff and the class members are
required to sign the form contract as is, without any changes made to the terms contained therein.
Plaintiff and the class had no meaningful choice about whether to accept the provisions of the
OA and such provisions are oppressively one-sided in favor of defendant. The OA is, and at all
material times has been, unlawful and unconscionable in form and effect, and therefore
- unenforceable. |

88.  The OA represents an illegal éontract because its provisions violate the public
policy of this Commonwealth, intended to protect employees from being denied the
accoutrements of employment, as detailed herein. The OA is unenforceable because it is illegal.

89. Piaintiff, and all members of the class, were required to pay operating expenses
which were properly the expenses of defendant, including but not ]jmited to: uniforms, delivery |
vehicle purchase, various types of insurance, including vehicle insurance, work-accident
insurance, Vehicfe maintenance and repair, fuel, ceflzlar phones, and “busim:ss support”
including logos, maps, signs, training, modems and scanners.

90. Plaintiff, and members of the class, were paid a below-market price for
defendant’s use of their vehicles.

91.  Defendant retained these benefits under circumstances which rendered it
i_nequitable and ﬁhjust for the dcf;endﬁnt to retain the benefits without paying for their value.

92.  Defendant was unjustly enriched by requiring the plﬁintiff, and other members of
the class, to pay its operating expenses.

WHEREFORE, plaintiff respectfully prays that this Court:

a) declare the OA to be illegal and unenforceable;

b) declare defendant to have been unjustly enriched;
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¢) order defendant to pay back to plaintiff and the class the amounts representing its

unjust enrichment;

d) order defendant to make whole those persons adversely affected by the policies
and practices described herein in an amount to be shown at trial; and

e) award any further relief which the Court deems appropriat

arbitration JimFS,

JURY TRIAL DEMANDED
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Respectfully submitted,
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Gary F. Lynch, Esquire
PA 1.D. 56887

R. Bruce Carlson, Esquire
PA L.D. No. 56657
CARLSON LYNCH LTD
P.O. Box 7635

36 N. Jefferson Street.
New Castle, PA 16107
(724) 656-1555

A. Hoyt Rowell, I1I

“ Daniel O. Myers

RICHARDSON PATRICK
WESTBROOK & BRICKMAN LLC
1037 Chuck Dawley Bivd., Bldg A
Mt. Pleasant, SC 29464




VERIFICATION .

1, Jeffrey Hart, state that the averments of facts contained in the foregoing Complaint are

true and correct to the best of my information, knowledge, and belief.

This statement and verification is made subject to the penalties of 18 Pa. C.S.A. §4904
relating to unsworn falsification to authoritiés, which provides that if I make knowingly false

statements, I may be subject to criminal penalties.

Nedls, At JJHA_

Jefffey Hart ¢ /




