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IN THE CIRCUIT COURTLOF SALINE COUNTY, ARKANSAS- 7 .
—t DIVISION 23[35_;1;; oo ;
B 05
DAVID HARRIS, on Behalf of Bv. Ty ¥
Himself and all others Sinsiarly CLASS ACTION@ INT |
Situated T
' JIVRY DEMANDZED
Pluinuff,
Case No, =0 X000 -
Ay - 6 - a_,:r:

FEDEX GROUND PACKAGE  OLOIOO W
SYSTEM, INC., ang FEDEX U.06C\ 1775 SUS

GROUND PACKAGE SYSTEM.
INC, d/b/a FEDEX HOME DELIVERY.
Defendants.

CLASS AUTYIOMN COMPLAINC

I INTRODUECTION

[ This s an action bronght by a fermer delivery driver of FedE« Ground Packagne
Systerit, e, or PedEx Hone Delveery coatlechvely "Defendunis™ or FedRx Groond™) for
Defendants” unluwful misclassiiicston ot ditves oo inde pendent oo trstiors ievtead of enplonews
The namex] Plaintiff hrings this action en hehalf aof o clues of sinnlardy situaled peraons whea have
woarked as delivery drivers for Fedtx Groand in the sizte of Arkansas for Defendants” statutorny and

commnn aw vinlaticns that slem fom this nns-chaesificat on,

1L ARTIES
2. Plaintiff David Harris is an aduolt resident of Bauxite. Saline Counry, Arkansas.

Plaimiff worked for FedEx Ground from Aprit 2004 umid Julv 2005, Plaintiff has conszented to
uppear in this action in writing a- evidenced by Exhibit 1 (o this complaint,

K} Plainuift’ David Hurnis brings this action on his own behalf” and on behall ol
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proposed slass of all others stmilarlv sitrated. That class includesall individuals who worked within
the Siate of Arkunsas for FedEx Ground Packuge Svstem, Ine. andfor its subsidiary, FedEx Home
Delivery. as pickup and delivery drivers and who were improperly classified by the Defendants as
ndependent contractors. The proposed class meets the requirernents of Rule 23 of the Arkansas
Rulzs of Civil Procedure.

4. Defendant FediZx Ground ackage System. Inc., together with its division, FedEx
Ground Package Svstem. Ine. d/b/a FedEx Home Delivery, is a Delaware corporation with its
principal place of business In Pittsburgh, Pennsylvania. The regisiered agent for service is The
Corporation Company, 425 West Capitol Avenue, Suite 1700, Little Rock, AR 72201, Atalltimes
relevant, FedEx Ground., an affiliute of Fedbx Corporation, engaged in ransportation and delivery
services i S rkansys,

L JURISDICTION AND VENUE

A, Jurisdiction 1s proper in s Court, The Plainuff is a resident of Saline Coumy,
Arkunsas,
. Detendants bavee sebstzuiiz] eontact with the State of Arkansas and has done and

continues 1 do business within ithe Stare ol Arkansas, in which it has shipped or delivered hundreds
o Wowsands of piackages in Arkansas and employs Arkansas residents,
7. Thee cletis of “malivide ] elass nw:nhers inr}usive of interest, attorney’s lees, costs
and a pro rata share of damages, may meet of exceed the federal minimum jurisdictional limits.
3. Venue is proper in this Court because Mlaintiff is a resident of this Coumy, and
becuuse Delendants buve vielated the laws of the Siate of Arkansas and huve eniered imo contractual

agreements with the Pluimilfl and puative class members within Arkansas and have elecied 10
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MHOUHT & LOTRITAWR Presents in Arkunsas,

IV, STATEMENT OF FACTS

Q. redEx Ground, as an sffiliate of FedEx Corporation, employs more than 50 drivers

n Arkansas to nick up and debver packages to customers of the Defendants.

1. As a condition of employment. the Delendanis required every driver 1o sign «
Pickup & Dzitvery Standard Contractor Operatng Agreement, together with several Addendums
{collectively refumred 10 as the “Agreement™. The Agreement is a form contract establishing the
ierms and conditions of employment of FedEx Ground dnivers.

1. At all material times both Plaintifl and the ¢lass were individually partics o the
Agreentent with FedEx Ground duscribed above in paragraph 9.
medhier the neanzd PuinGtf ror Gass meber drivers (collestively, the “Dirivers™)

wre uble 1o negotiate for different iennis and conditions from those appearing in the form Agreement

previded by the Defendants. By way of example, the Defendants unilaterally set the compensation
e puid iocthe drivers,

13 Theoargh the Agrectnet labels ihe drivers as independent contractors, the degree of
contrel exercieed over the drivers by the Defendants demonstrates that the drivers are employees
radier ihan independent conbaciors, Such contrel includes, but is not limited 1o, the following
matters

. Defendants empley supervisors and managers who have supervisory responsibility
over the drivers and assign and direct their work. The supervisors have discretion regarding matters

tha; affect rates of compensation. and the ability of & driver 10 sell his route o 2 third panty. The

supervisors and managers work inthe 1enninals where the drivers repori 1o retrieve the packages that

]
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thev defiver for the Delzndlants’ customers in furtherance of the Defendants® business operations.

D, The drivers are required to compiy with the Defendants’ instructions in tetms of
written and unwritten policies, procedores, and directives appearing in the Agreement and
unilaterally issued by the Defendants from time 10 time regarding the required standards for
performance of the drivers” duties. Drivers suffer financisl penalties and/or disciplinary actions for
fallure 10 comply with such policies. procedures. and directives.,

<. When beginning to work for the Defendants, the drivers receive training in the
Defendants” policics and procedures, in the documentation required of drivers by Defendants, and
in the technology the Defendants’ require the drivers o use in the performance of their work for the
Defendants.

. The drivers wve required {0 purchase the vehicles they vse in working for the
Delendiats and 1o purchase the unilorms thev wear in performing their worke

e. The facy that Defendums’ lopo appears on the drivers” trucks and uniforms effectively
prolitits the dyivers from usivg their vehicles or uniforms (or uny bosiness other than the business
of Defendans diring the working duy.

f. I additicn to paying the drivers for each package picked up and/or delivered, the
Arreentent provides 1hat the Defendants will pay the drivers a set amount for each day that the driver
provides seavices 1o the Defendants os well as a preminm fer the drivers' time whoen the drivers”
rouie comains @ small amount of package delivenies. Such payments are made to the drivers each
week. Therefore. the drivers pay rate is determined by both the volume of package deliveries and

by the amount of ume spent working.

n

Though the Agreement purports 1o give the drivers proprielary control over the
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rouies, the Dzfendants change the dnvers” rouies from time 1o 1ime without the drivers” perozission
and prohibi: the drivers [tom selling their routes or having other individuals perfarm in theis place
without the express prior approval of the Defendants.

h. The Defendams exerl a nigh degree of control over the drivers” work. For
example. they have begun mstulimg GPS systems in the drivers’ vehicles enabling the Defenpdams
to rack the drivers” whereabouts at al) times while working.

14. Thongh the Agreement Jabels the drivers as independent contraciors, the type of
retationship between the Defendams and the drivers demonstrates that the drivers are employees
rather than independent contraciors. Feclors showing an employment relationship include, but are
not Hanitad 1o, the following:

a. The work of the drivers in gicking op and delivering paclages for the Defendanis”
customers js compietely integrated into the business of the Defendams snch that the Defendant<”
husiness depends significantly on the parformance of the servives that the drivers perform),

h, Though the Jiivers are required to purchase or lease the vehicles they e in
wurking for the Defendanis, and to purchase the unitorms thiey wear in performing said work, the
Defendants requice that the drivers adorn their vehicles and uniforms with the Defendants® Jogo anid
effectively prohibit the drivers from using their vehicles or uniferms for other business while so
adowned. Such requirement prevems the drivers rom using eir vehicles and aniforms 1o offer
servites for other, similar buginesses.

c. Though the Agreement purports to give the drivers proprietary control over their
romes. the Defendants exen a high degree of contro} over the drivers” abiliry.1o sell their routes or

hiave ather individuals perform o their pluce. Such sales and substiiuuons require the express prior

th
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approval of the Defendant:, making the services of ntype that most be rendered Hersonaliy by erivers
wha have cffectively peen hired by the Defendames.

d. The Defendants prevent the drivers from choosing when and how much thev care
to work for the D=Tendants, instcad requiring the drivers 1o work a minimum number of hours and
shifts und prohibiting the drivers from refusing W work, such as picking up certain packupes.

e. Defendants tvpically schedule such a high volume of package deliveries for individual
drivers that the work cannot possibly be completed in a 40 hour work week.

f. Many drivers have had a continuous working rclaionship as drivers for the
Defendants exclusively over many years.

15.  The Defendants, per the Agreement, require the drivers 1o puy the Delendus”
emereiing expenss s, mcluding bul oo Bodted to:

a. costs refating o 1he purchase 2nd operation of vehicles o perform work lor the
Defendants and costs for maimtenance and repair of such vehicles,

h. costs relating 1o the purchise ol insurance, 1mcluding velicle insvragee and work

accident insurance;

c. costs refating 1o the purcha<e of uniforms adhbering 10 the Defendants” precise
specifications:

d. the share of federal exaplovent taxes for whivh emedoary ase habke; ardd

e. ather costs normally associated with the vperation of a business and included in

the Defendanis’ husiness suppaort package. such as maps, logos and signs, training, modems. and

SCUNNers.,

F6. By reraining behavioral and {inancial control over the drivers daspite tre express
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language 10 the contrary in the Agresment, tire Defendants have commined a widespread and
' systemic breach of the terms of said Agreement,

17. By retaining behavioral and {inancial control over the drivers despite the express
iangnage 10 the contrary in the Agreemsant, the Defzndams have mis-charactenzed the dnver: as
independent contractors {and thus =ntitled to « variety of legal benefus that inure from the
employment relationship).

18.  The Defendants do not contribute 1o workers' compensation and unemployment
insurance programs,

19.  The packuge delivery schedules created by Defendants resutt in many hours of unpaid
overlime work, in violation of Arkansas wage and hour laws,

20. The fiir value af the services perfonmed by the drivers exceeds the mmonnt of pay
received by the drivers for the work they perform. as compared to drivers performing substantisliy
the same work for other similar businesses and for Defendant Fedlx Corporation’s other affiliated
cOmpanics.

21. Under the rules extablished by the Internal Revenue Servive (*IRS”) reguiding
classification of employees and independent centractors, Fedlx Ground divers are cinployees,
L'pon information and belief, Delendants ape in breach of a 1995 ;‘1;;u'fcmn:nl icached beiween their
sredecessor company. Roadway Package Sysiem. Inc. ("RPS™ and cthe IRS regarding this
classificaiion issuc.

22. Under the laws of the Swate of Arkansas, Defendants have mis-classified the Drvers
as independent contractors when they are in fact employees.

23, Despite their knowledge that they have impraperty classihDed the drivers as

wl
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independent contractors instead of emplovees, the Defendantn have wiilivlly condnusd o osis

Llrad.?

classify the dnvers as independen contractors.
COUNT 1
Decturarory Judgment

24 Piatmiff herzby incorporate: by reference ay if fully set 1ori hemein cacn and «ven
allegation in preceding paragraphs of this complaint.

25, Under the relevant laws of the Uniled States and of Arkansas. Defendams have
mis-classified the Plaintifl and Class Members as independent contraciors rathier than as craployees:
therefore, this Count should issue a declaratory judgment establishing that the Plainiff and Class
Members are or were employees of Defendants and that the Plainiitf and Cluss Members are or were
therelre cntitled 1o all the rights ard benefits of emiployviment purcent o twe lows of the sste of
Arkansas and the Unied States of America.

COUNY 1
Vicletioa of Arkansas Wage and Hoer Law
Arkansas Code Annotsted §11-4-201 o seg.

26, Plaintff hereby incorparates by reference as if fully set v berein each und cvery
allegution in preceding paragraphs of this compluint,

27, For at Teast Nive venss pueesding the fling of this beacasit, Plainniff and aciabes of
the class are or were employed by Defendants within the State of Arvkansas. Defendants were
required 10 compensate Plaintiff for all hours worked, but failed to carry out the duties and
responsibilitics as ap emplover Imposed under the faws and regulations of the Siate of Arkanses ang

breached their employmient contract by



Case 4:06-cv-00175-SWW  Document 2  Filed 02/02/2006 Page 9 of 14

1a! failing to poy Piaintiff for al! hours werked: failing 10 provide rest periods as required
by faw. failing 10 provide meal periods as required by laws, being forced io work through unch or
mea! periods. and iliegally and not accurately recording time worked.

i Asadirect resal: of the actions of efendants, Plaiptiff has suffzred. and cominue
1o suffer. subsiantial losses related 10 the use and enrovment of such wages. Iost inlzrest on such
wages and costs and attorney’s fees in secking to compel Defendants 10 fully perform their
ohligations under state law. resulting in damages in amount according to proof a1 time of trial. but
collectively in amounts in excess of the mitimuom amounts required for federal jurisdiction.

COUNT 111
Breach of Contract

R Plaiatiil bereby neoporstes By e eronee sa 0 fully set fort herein cacly acd ey
atlegation 1n preceding paragraphs of this conmlaint.

24, Defendants bave breached theie written contracts with Plaintiff and Class Members,
in which ey imade eapress fopreseniasions concerning the pany's nghis and duties which proved
Gutrue, to l'iuimiﬂ" and Class Monibers® dewwrbinent, and Defendants are therafore ju breach ol those
COMHrACIN,

COUNT IV
Mirrepresesntaticn

30.  Plaimiff hereby incorporaies by reference as if {ully set fort hergin each and every
allegation in preceding paragraphs of this complant.

RIR Defendats have commitied misrepresentations in their representations conceming

the party’s nghts and dubies. in panicuiar in mistepresenting w the dovers that they are independent

A
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contraston er lian employess

Vs N

e Pramtis? reasonably relied upon the representations made by

Defzndants und suffzred damagss as a direst and proximaie result of such reliance upon the

representations of Defendants.

COUNT ¥V

Linjusl Enrichioment

32 PlaintifT hereby incorporates by reference as if fully set fort herein each and cvery

allecation in preceding paragraphs of this complaint.

a2
EM

.5 & reanh of Defendants” conduct in misclassifving Plzintiff and Class Members as
mdependent contractors, the Delendants have foreed Plaintiff and Class Members 10 bear the norma)

onerating cosks urnb overfend of the Defendunts” business and have thus unjustly ennched themselves

v ihe

cnpeertod Platr 0 ooad Ol s Mombers, |

COUNT V]
LConversion

i it berehy

B |

incorporates by reference as if fuily set fon herein ench and every
silegaiion i rroseding ponogrophs ol dus compslaint,

AN

By enmeen 2 inccmbctindoreire: e Flufnii Dund Class Membersiabeur e oosined
cprraating costs ad vJ.'r".:!n";uJ invident © e Defendants” husiness operationg, the Delfendan's slso
renr et e ety e e PRIy and O3 s Meinbers to the Defcadunts’ ovn use.

COUNT V1
Quantum Meruit

Piamtits bachny mrorporates by reference as if fully set for herein each and every

atleganon in preceding paragraphs of this complami.

13
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37, Plaintiff and Tiass Members have been deprived by the Defendants of the fair value

of their services and are thus entitied 1o recovery in guantum meruit.
COUNT VI
Injuneiive Kelief

28, Piaintff hereby incorporates by reference as if folly set fort nerein each and every
allegation in preceding paragraphs of this complaint.

39.  As the Defendants have at all time continued 10 misclassify Plaintiff and Class
Members as independent contractors despile retaining control over them as employees, the Plaintff
and Class Member seek permanent injunciive relief enjoining Defendamts from practicing the
unfawful praciices alleged herein.

COUNTIX

Yiolations of the Fair Labor Standards Act
(29 11.5.C. §216)

) Plaintify hereby incorporates by reference as if fully set font herein each and every
atlepztion in preceding paragraphs of this consplaint,

31, The Plainiff was employed by the Defendant in the relevant time period.

42, PlaintT was engaged in commerce.

43, Defendant failed to pay Plaintiff the minimunt wage required by law.

DAMAGES

44.  As a direct and proximate resuli of the acts of Defendants as alleged herein, the

Plaintiff is damaged and secks remedies as follows:

ta;  Compensatory damages

11
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1ar restiition of all monies due w Plainufi

for interest accrued to date:
for costs:

10T Teasonabie atorey fees: and

ior all other relief thal the Cournt may deem just and propst.

JURY DEMAND

Plaimiff requesis a irial by jury on his claims.

WHEREFORE, Plainiff requests that his Court enter relief as follows:

).

Certification of this case as a Arkansas class action pursuant 16 Ruole 23 of the

Arkanszas Rules of Civil Procedure:

5

A devhmmery judgment that Plaintiff und other similarly situeted persons aie

cmplovees, pot independent CORracIoTs:

-
3

A

Compensaiory damages 4% requested herein:

Al damages 1o which Plaintiff and € lass Members may be entitled; and

Alletherjus, proper and egaitable relief 10 which PlaintiT and Class Merbers miay

he eoOtled,

=~

e
_'_-h.," S

“""'
Respeetinilygobmitied, _

SteverdA. Owings AR Bar #89035)
CAULEY BOWMAN CARNEY

& WILLIAMS, PLLC
P.O. Box 25438
Little Rock, AR 72221-3438
Telephone: (301} 312-8500
Facsimile: {501} 537-7414
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. ‘and
. “Ronald D. Kelsay (AR Bar #92; 0]
KELSAY LAW FIRM. P.A,
227 Woondbine Street
Hot Springs. AR 71901
‘elephone: (5013 623-2344
Facsinule: (3011 023-0544
' -
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STATE OF ARKANSAS )

)
COUNTY OF GARLAND }
{ ArFIDAVIT OF DAVID HARRIS

i, David Harris, hereby swear and affirm, that the following is true o ths best of
my knowledge, information and belief.

l_ | hereby verify that | have given my consent to my attorneys to file a Fair Labor-
t Standard Acts case, and | have given my consent to appear in that cage as a
representative to appear for a proposed class of similarly situated drivers.

FURTHER THE AFFIANT SAYETH NOT,

DAY

) ey
Subscribed and swom fo befere me, a Notary Public, this ¥~ day of
-November, 2005.

S SV

NOTARY PUBLIC

T

MSS-HanAR

Affidavit



