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Internat Revenue Service Dapartment of the Treasury
SBISE, Compilancs 40 Lakemont Road :
BIRSE, $8-8 Unit Mewport, VT (58551555

Date: September 18, 2005

Sharon Pagels
€1G N Spring Streat, Apt, 1 Form; §5-8
Port Wasihington, Wt 53074.9667 012

Farson to Contact:
Nan Moges 03-00387T

Tojephone Number: B02-751-4420
Faczimile Number; $02-751-4455

Refer Reply tt! Case # 37653
Dear Ms, Pagels:

This Is an information letter in response to your inquiry about your status, for Federal

employment tax purpoges, while performing services from 2000 through 2004 for Fedex
Ground.

An information letter is advisory only and is issued to assist you personally in meoting
your tax cbiigations. i Is not binding on any other party,

It is our oginion that you would be considerad ar employee for Federal tax purposes,
In the rest of this latter, we will explsin the basis for this opinlon. 1t is based salely on
the employment conditions as set forth on the Form $8-8 you submiited. Any olher
conditions that were not known or fumished may change this opinion,

The firm Is a nalional package delivery firm. You completed an application in Aprit 2002

and were tired as a contract pick Up and delivery driver for the firm. You worked a

specific PSA (primary service area) assigned by the firm. You were responsible for
delivering and plcking up ail packages in this area. At the time of hire, you rode with
other contract drivers for several days® on-he-job training, You worked a full time
schedule set by the firm. The firm loaded the packages onto your truck, You were
required {o wear the firm's uniforms and have the firm's logos on yaur leased truck.
You atterded mandatory safety mestings and took refated quizzes. You zalso altended
¢ther meetings called by the firm. Aftendarce at these meetings was mandatory and
¥ou were not compensated for this time. You were supervised by a terminat manager,

- The firm had expectations of complete and limely daily defiveries with consequences for
fallure that could resutt in termination. You wero required 1o perform the services
personally. The firm had to qualify any substitute driver you may hira and yeu indicaleg
that the firm partially reimbursed you for the cost of the substitute,
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You leased a truck that mat the firm's specifications and indicated that yOou were
dirscted what truck to leass and from whom. You were responsible for all expenses
related to the trusk although the firm tracked the truck’s maintenance history. The firm
also praviged vehicle and workers compensation insurance covarages you couid
purchase. You purchased the firm's business suppor puckage that provided decals,
business cards, uniforms, drug lesting, assistance programs, annual DOT inspections,
‘mapping software, and lease of the fim's scanning equipment at a per-day rate. The
firm set your per-stop and perpackage rate of compensation. Your PSA may be
recortigured without your approval. In that avent, you received compensation for aach
pick up or delivery relinquished. The fiom also paid you a 'fuel supplement' amount to
help offset the rising cost of fuel. A ‘van availability’ bonus was paid 1o you for making
the truck availahle each day and an increased amount for the days hefore and after
holidays. You received a weakly setifement statement and check from which all
program casts were dedugted,

Yau signed a Standard Contract Operating Agreement, The Contract deemed you to
be an independent contractor but dictated policy and progedures for all aspects of the
job. The work done was an integral part of the firrn’s business and & cantinuing
relationship exisled. There is no indication you had yeur own business enlity. The
evidenca shows no “business” exists independently and aparl from your relalionship
with the firm. You ara dependenl on the firm for (heir employment and shouid the
relationship with the fiem end, your “business” would also end. You did not advertise or
perfarm simitar services Tor the relevant market. You were nit alfowed 1o use your
truck for other delivery work.

Section 3121{d)(2) of the Internal Revenue Code provides that the term “emplayee”
means any individual who, under the usual common law rules applicable In determining
the employer-employee relationship, has the status of enployee. The question of
whather an individual is an independent contractor or an employee is one of fact to be
determined upon consideration of the facts and the application of the law and
regulations in 2 partieular case. Guides for determining the existence of that status are
found in three subslantially similar sections of the Treasury Regulations; namely,
sectuans 31.3121(d)-1, 31.3306(i)-1, and 31.3401(c)-1 relating to the Federal Insurance
Contributions Act (FICA), the Federal Unemployment Tax Act {FUTA), and Faderal
Income tax withholding, respactively,

As explained in section 31.3121{d)-1(c)(2) of the Treasury Regulations, the relationship
of employer and employes exists when the persan for whon the services are performed
has the right to control and direct the Individuat who performs the services, not only as
to what is to be done, but how it is ta be done, In this connection, it is not necessary
that the employer aclually direct or control the individual, it is sutficient that the
emplaver hes the night to da sa.

In determining whether an individual is an employee or an independent contractor
under the common law, all evidence of control and autonomy must be considered.
Facts which Hlustrate whether there is a right to direct and contral how the worker
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performs the specrfic tasks for which he or she is hired, whether there is g right to diregt
or cantral how the business aspacts of the worker's activities are conducted, and how
the parties perceive their refationship provide evidence of the degree of control ang
autonemy. See Rev. Rui, 87-41, 1987-1 C.B, 298, Publicalion 15, “Circular E.
Employer's Tax Guide", and Publication 18-A, “Employer's Supplemental Tax Guide.”

Section 31 3120d)1{a)(3) of the regulations pravides that if the relationship of an
employer and smployee sxists, the designation or description of the parties as anything
ather than that is immatetial. Thys, if such relationship exists, it 13 of no consequence

ihat the employes is contractually designated as a partnier, coadventurer, agent,
independent contracler, or the like.

Accordingly, vou are liable for your Federal income tax and your share of Federal
Insurance Contributions Act {FICA) tax according to Inlemal Revenue Code secfion
3101 and further explained tn section S509(d)1){A). Please refer to the enclosed
.Netice 989, “Commanly Asked Questions When IRS Determines Your Worker Status is

Empioyes,” for applicable filing/amendment requirements and instructions regarding
your Federal income 1ax and FICA tax obligations.

You should amend your 2000-2004 tax retums to reflect your empioyee status, Atach
a aopy ¢f this opinion letter and Form 4137 to your completed Forms 1040X. Amendad
Returns, and forward them (o the IRS Campus where you nomally file your retums,

Sincerely,

o, Yy
J%@gﬁxmico
Operations Manayer

Enclosures: Notice 9aa
Forms: 1040X & nstructions

2000 -~ 2004: 4137
“Ta ordar forms and publicatians, please call 1-800-TAX-FORM or visit us online at W irs ooy,

Latter 3722 (GG} (Rav, 0*2003}
Cataing Numbsar 300437




