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The Union seeks to represent a bargaining unit of certain drivers employed by
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! The name of the Employer appsars as amenged at the hearing.
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2 The name of the Petitioner appears as amended at the hearing, "
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3 iti jon 9(c) of the National Laber Relations Act, sgamended,
Unon & petitior duty filed under Section %( !

B hgarri‘ngiuas beld b:rfore 2 hearing officer of the National Labor Relarions Bonrfl. l.n acfordmac
with tlie provigions of Seetion 3(k) of the Act, the Baard has delegated its: guthority in this 3 ,
proceeding to the Regional Director. RS

"
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i «d in this proceeding, I find that; 1) the hearing officer's ruli:!gs made at.the : Sy
ggﬁntgh:r:n;r‘:ﬁ prerdic?al error and are hereby affirmed; 2) the Employer i engaged wrt ‘ o
commerce within the meaning of the Act, and it wil! effectuate tpa purposes of the Ac't to aEse! .
jurisdiction in this matter; 3) the labor arganization 131Volved claims to represent c.emt:; .. .
employees of the Employer; and 4) 2 question affecting commerce &Xists concerning e . Ch s

representation of cermin employees of the Employsr within the meaning of Scetion 9(c}(1) and E
Section 2(6) and (7) of the Act. . ‘: P 2
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FedEx Home Delivery (FHD) at its terminal in Northbore, Massachusests.” FHE, which
refirs to these drivers as “eontractors,” contends that they are independent vontractors -
and are, therefore, not employees within the meaning of Section 2(3) of the Act. { find
that the contractors are statutory ernployees and shall diract an election in the requested
anit. In addition, the Union seeks to exclude contractor Matthew Kornn from the unit as
a supervisor and/or jolnt employer. 1 find that Koma is a supervisor within the meaning .
of the Act and ] will exelude him from the unit on that basis.”

PROCEDURAL MA] JERS

. In two recent Decisions, the Regional Directors from Regions 4 and 22
determined that FedEx contractors are statutory employees rather then independent
contractors. In FedBx Ground Package Systems, Inc., Case 22-RC-12508, issued on
Novembey 2, 2004, the Regional Director for Region 22 found that pickup and delivery
and line haul contractors employed by FedEx Ground at its Fairfield, New Jersey fucility
were statutory craployees. 1take administrative notice of the fact that, on January 26,
2005, the Board depied FedEx Ground Package Systern’s request for review of that
Decision.

P .

.
ll

In FedEx Home Delivery, Case 4-RC-20974, issued on June 1, 2005, the Regional!
Director for Region 4 determined that contractors who worked at FedEx's.Bartington,
New Jersey terminial were stanuiory employees, ] take adrpinistrative notice of the fact
that, on August 3, 2005, the Board denied FedE% Home Delivery’s tequest for review of |
the Regional Director's determination that the contractors were statutory emplayees,
remanding the ease to the Regiona) Director solely with respect to the joint employer and
supervisory status of four multiple-route contractors. '

At the hearing in this case, the Decisions from Regions 4 and 22 were put into '
evidence, and the hearing officer notified the pardes that the Regional Director would
consider the facts as developed in the Region 4 and 22 Decisions a3 facts pplicable in
the instent case, unless thoy were distinguished. Accordingly, I have relied throughout
this Decision on facta developed in these prior cases to the degree those facts have
general applicability to FedEx terainals nation-wide. [ note that I have relied primarily .
on the Region 4 case, which, like this case, involved a home delivery operation of the

)

* Although the terminal at issue is loeated in Nerthboro, Massaobusetts, it is commonly referred
ta as the “Worcester teeminal” and shal] be so referred to here.

5 A5 discusdsd in detail below, I further find that swing contractars Robert Williams and Celso
Dos Anjos are not statutory supervisors and, whether of not they are joint employers with FBD,
that they should be included in the unit, 7

6] take administraxive potice of the fact that, an September 21, 2005, the Regional Director for
Region 4 issued 2 Supplemental Decision in which she found that the muhipletroute copiractors
should be excluded from the unit as joint employers of the drivers they hired and/or a5,
supervisors of FHD, and that no party requested review af her Supplemental Decision.
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Employer. 1 have cither paraphrased those facts from the Region 4 Decision an whi¢h1
zely or. in some instances, set them forth verbatim as they appeat in the Region 4; +
Decision. f. .

i
N
&

e o

7 At the hearing, 4nd in its post-hearing brief, FHD objected that the hearing officer srred both'by » | .
limiting FHD to demonstrating how the facts in this case differ from those developed in.the NI '
Region 4 and 22 cases, and by refusing to Incorpotate in this case the undetlying records from the’ Y

Region 4 and 22 cases. 1 affirm the hearing officer’s ulings with respect to these mafters, . %
inasmuch as I conclude that the record in this case adequately presems the facts and isgues in this i
case, Alistate Insurance Co., 191 NLRB 339 (1971).:1 also nate that I have relied on the prior )
Decisions solely insofar ag they establish facts, such as corporate policies, thet are gensrally Cw
applicable 1o all FHD fecilities, inciuding the Worcester terminal. For reasons of admitistrative o

economy, I decline to permit FHD to rulitigate such facts recently established in another case. [

also decling to consider the underlying records in the prior Desisions. Any assertions by FHD .
that the Regjonal Directors made factual errors in the:prior cases should have been raised inits .o
requests for review of those Decisions. Ta the degree that FHD, in its requests for review, did s
object to any asserted factual ervors, the Board has already ruled on such objections by denying - ,
FHD's requests for review in both cages. , )
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FHD has also objecred that the hearing office erred by barring FHD from presenting evidence of: .
entreprenerial astivity such as route sales that have taken place at the fucilitics involved inthe 4
Regions 4 and 22 Decisions since the close of the records in those cases, and by excluding as
irrelevant the testimany of system-wide contractors, who would have testified about route sales "
and other evidence of entrepransurial activity at FHD terminals nation-wide. 1 affirm the hearing ! o
officer’s rulings, on the ground that the only probative evidence of independent contractor status o
involving entreprencurial activity that is relevant to this case is evidence of eptrepreneutial A '
activity at the location at issue. 1 take administrative:potice of the fact that in its requests for .
review of both the Regien 4 and Region 22 Decisions, FHD made the same objection t6 the: e e
exclusion of system-wide evidence, and bath requestfs for review were denied, T
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At the hearing, PHD sought to introduce into the record the Decision in RES. Inc:, 5-RC-14907, !
igsued on August 3, 2000, in which the Regional Director for Region S found that pickup and
delivery drivers and swing drivers cmployed by FedEX's predecessor at jis Bridgeville, Maryland
facility were independent contractors. I take administrasive notice of the fack that there was no
request for reviaw of the Regional Director’s Desision in that case. Sipce unreviewed ragional
directors’ decisions have 1o procedential value, I decline to tely on the Region 5 Degision, and
find that the hearing officer correctly rejected the exhibit. The Boging Company, 337 NLRB 152,
153 fn. 4 (2001). : }
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I note that Burke Court Reporting LLC, the repnninlp service that praduced the wanseript in this -
case, in error, failed to-place several FHD exhibits in 2 rejectad exhibit file, as ordered.by the .
hearing officer, and placed them, instead, with othef, FHD exhibits that were received jnto AN
evidence. These are FHD Exhibit 1(a), a disk containing eleatronic versions of the transcripts of .
the Region 4 and Reglon 22 hearings, as well as of the Decision in the Region 5 ¢ase; FHD. Cen
Exchibit 1(b), certain 1995 documents from the U.S. ilntemal Revenue Service cnnaami'i;g a case . '

involving FHI)’s pradecessor, Roadway Package Systems: and FED Exhibit 1(c), Federal Motar '

Catier Safety Regulations issued by the U.S. Depm!-tment of Transportation (DOT),
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STATUS OF CONTRACTORS Co, e

FHD Opersfions

According to, the Region 4 Decision, the Employer was establiched in about 1998, !
when FedBx Corporation (FedEx ) acquired Roadway Package Systems, Ine. FedEx has 5
two opereting divisions: the Ground Division end FHD. The Ground Division delivers -
packapes of up to 150 pounds, principally to business customers. FHD delivers packages
of up 1o 75 pounds, mostly to residential customers. The Worcester home delivery
terminal at issue in this casc is part of FHD, which operatcs 300 stand-alone terminals
throughout the United States, as well as 200 tetminals that share space with Ground
Division facilities, FHD has 3300 employees. In addition to these mnployeas,.ﬂ‘!])
agreements with about 4000 contractors who deliver packages on 4400 routes.

has .

John Cizppi has been the terminal manager of the Worcester termiinal sinee X
September 2005, Lauren Bushey is the service manager for pickup and delivery. The
tarminal has 21 contractors who are responsible for delivering packages in 21 service
areas/routes. The facility also uses eight to ten temporary drivers who are paid by a
different company called Adecco Associates, used seasonally at peak times.such. as
Christmes snd Valentine’s Day to supplement the regular force of contractors. Jason
Walker, the service manager for the Worcester terminal dock, supervises the ten package.
handlers who work at the facility.” :

The Worcester terminal operates Tucsday through Saturday. Approgimsiely 2500,
packages puss through the Woercester terminal each dsy. Bach morning, two trailers from!
s FedEx hub in Hertford, Connecticnt arrive at around 3:30 or 4 e.m., and & thirgd arxives !
around 6 a.m. Package handlers scan the packages as they are unloaded from the trailers.’
The scanners sort the packages to the appropriate Youte number and stop. The packages +
are sent down & conveyor belt and left in a pile for each contractor. The contractors scan 4
the packages in their pile and loed them inte their frucks in sequence, with the highest
pumber townrd the back of the truck. Each moming, the contractors are given & vehicle *

route plan which shows the order of stops and generates a suggested route to each stop,
but contractors are free to and do change both the order of stops as well as theirroute to

each stap. The contractors make the deliverics end can opt either 1o return to the termpinal. -

or go directly home after their work is completed.”

2
4

¢ 'y
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1

!

! Neither party asserts that the temporary drivers employed by Adeeco or the package handl=rs
should be included in the unit. ‘

? Contractors have the option to leave their delivery vehicles at the terminal OVémighﬁ»‘_i-n “wihyich
case they would travel to and from the terminal in a differsnt vehicle, such es a persorial
automobile, - .
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Recruitment of Confzgetors

R

According to the facts developed in the Region 4 Decision, FHD followsithe same ! *, "4
procedure fn recruiting and training both contractors and temporery employees: FHD - I Yid
advertises that it is interested in individuals who bave “dreamed of running” their own o i’ v
businesses, posssss “an entrepreneurial spirit,” and are interested in functioning as an ] S A '
‘independent contractor.” The advertisernents and recruiting brochures indicate that A
potential contractors must be 21 years old, have a good driving record, pass phy;i.:ﬂ and :.g: ,; .
drug tests mandated by DOT, be able to work Tuesday through Satutday, and have the Ry :
ability to purchsse the vehicle to be used in making deliveries. W %

At informational meetings, FED representatives again emphasize that FHD is. l - i ? o
seeking an independent contractor relarionship, and they review the potential _ INEBE
compensation, expenses, and profit from a typical route. FHD then checks the driving  « ~ - % £ ¢°
and criminal records of applicants,’® and those with acceptable records are agked to take CeE
physical and drug tests.”? R ‘{ ;:; I

hl ,I.'"b :.l,‘ |

Applicants must compietc an FHD-approved driver-training course, unless they KRR
have a minimum of oe yeer of recent commercisl driving experience. Acsordingtothe - v# f
Region 4 Decision, the training includes ¢ight days of classroom work, one day of driving el
with B cuzrent contractor, and five days of driving with FHD menagers.'* According to' Vo

the Region 4 Decision, FHD pays applicants fot the time spent in training, although : Lo
FHD’s managing director of contract relations, Timothy Edmunds," testified at the ' g *
hearing in this metter that FHD does not pey individuals to qualify to become a ' Co
contractor.” The trainipg covers safe driving techniques, which is required by DOT . ' & E

i
h

1 DOT reguletions require FHD to obtain the driving records, but do not require the crifminal
background check. . ~ L
' Cjappi testified that DOT requires a physical cvery two years and that contractors can-go 1o any:i
doctor for a physical, elthough the Operating Agreement signed by the contractors, disaussed in

detail below, states that they must go to a physician approvad by FHD.

- -

2 Ciappt testified that only 13 of the 21 contractors at the Worcaster terminal had “QDPL” . ’( :
training, which involves safety issuss. It is unclear whether “QDPL” training is the sarne as the B
above-describod roquired eight-day training. Assurning it is a reference to the seme initial
tralning requirement, the record does not reveal why the others were not required to take it, 8.8,
whether it was because they had sufficient previous commercial driving experience, Contractor Coa
Matthew Kornn testified that he initially attended a'six-hour mandatory driver saféty program. . _—
The record does not reveal whether FHD has expanded its mandatery training program from gix '

hours t eight days since Kornn took it, or whether he was exempted from parts of it based on
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prior commercial driving experience. H e

L ot Y ; i‘ -
1» Bdmonds oversees contractor telations for both FHD and FedEx Ground Delivery throughout - | Qg
the Unired States and Canada. : - : vop [

' It is not clear from the record whathey this is due'gto a change in FHD policy; there is ,i"lo ' . }
explatation in the record for this apparent discrepanay. . ’ L
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regulations, as well as the procedures to be fallowed in making deliveries, such i as Howto *" RARDER, A
load packages into 2 vehicle, the most efficient method for making deliveries, ahd whete . .0 4 asfxi"-:;t;
to leave packages at a residence if nobody is home.'* Those who pass the training com'uan T
may ¢hoose cither to acquire a vehicle and become contractors ot to become tempordty e
drivers who work for PHD, but are paid by 2 different, company, Adecco Associates. S
S
el L
i LRt
Contractors are required to purchase or rent a certain type of van or mlck that f ' jjf, 5 Ei
FHD deems sppropriate. The required vans and trucks come jn various sizes; refferred to v, i t" 7
as P-350, P-400, P-450, P-500, and P-550, with P-550 being the largest capacity Lo 't R
yehicle,’® The vehicles must be white in color with no blemishes. In order to comply P ET
with DOT regulstions and foster brand natne recognition, FHD requires all vehicles to Vgt
carry the FHD logo. The logo used by FHD is larger then required by DOT regulauon, ? Crogne
however, The logo may be permanent o it may be a removable magnetic logo.'” The | e
vehicles must meet certain specifications for lights, brake pad thickness, and tire tread, AR A
have a backing camers, and have some shelving inside. P
' ' ' ‘I':": h}:‘ i 4 ‘
FHD provides contractors with the namés of dealers from which e vehitles may'* TR
be leased or purchased, as well a3 the names of lenders willing to finance the purchases. ! Sl

Contractors are not obligated to patronize those!'dealers or lenders and may P urchasg, L ° )
lease, or borrow from other sources, FHD does'not itsslf provide ﬁnancmg or :-’ : e
puarantae Joans ohteined by contractors. Contractors ip Worcester have obtained ’, ha
vehicles by leasing from one of the dealers suggested by FHD,'® by purchasing vehicles

. }
¥ aeeording to the Regmn 4 Decision, FHD wmesgeﬂs maintained that the delivery proqadum

reviewed during the *raining were merely suggestions, but 2 menval end training video given to
the trainees does not make that point clear. i

'

T

'8 Worcester tobminal sontractor Robert Williams testified that, in 2003, the tanninal‘ni;n:.mg'er' Lo
told him that from then op all sontactars upgrading fo 5 new vehicle had to buy a P-500; Ciappi | R

testified that contracters may choose any size vehicle, although Stephanie Dumont, who was the | o ;_ ¥
service manager for pickup and delivery st the Worcester terminal until October 2005, testified . PR
that when a ¢ontractor buys = new vehiclz, it must have at Jeast the same cepacivy as thslr prior ' ! 3- '
vehicle, ) .‘, ¥ v
- ,u a..; koo ;
'" Ciappi testified that contractors are free to advertike that the vehicle is owned and ‘ﬁpentaﬂ by iy f }f 7
the contractor. Some contractors have additional markings on their vehicles, s such as 2 symbol for. k Wy L
& spoTts teamn of a magnetic ribben for a charitable cause. : i L '.: : -
Cod ﬁ_' [
'® Contractors are required to sign 2n Operating Agfeement, which will be discussed below. Lo el
Addendum 8 of the Qperating Agreement provides that contract oustomer service bonusse wifi . " g
first be applied w0 any outstanding *'start-up Joan™ balance owed by the contractor that exceeds 2y
$250, but there was no other record evidence rc:gardmg such loans. ‘ C ey ‘
¥ Contractor Williams testified thar he lezsed ons of his trucks through the “FedBx program,” w e &
that FHD did the papeérwork and ran the credit check, and that it was the avenue of least ' By
resismance to lease through FHD. Based on ather test:mony, it does not appeqr that cofifractors ' A
. . ! ¢ 4 i‘ N
: ST !
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'i A
from used car dealess, and by purchasing used vehicles from other contrastors. Ceppi. & .7 i ?is':-i.';ﬁ,,
estimated that a new P-350 costs about $20,000, a new P-450 costs about $20,080t0 | - oy

~
<

$35,000, and a new P-500 costs about $34,000 to $37,000. Williams testified that hepaid: .

oo TSem a_

. e nsr

I A

 DOT requires safety inspections af the beginningand end of each day as well as an aninual
safery inspection. ‘

ST
$5000 to 510,000 for a used P-350 and over $23,000 for a P-400. . Wk 1
Contvactors are responsible for all costs associated with operating and miintaining R A
their vehicles, including fuel, tolls, repairs, taxes, registration fees, and licenses. Under . SRS
the Operating Agresment, contractors authorize FHD to pay licenses, taxes, and fees on e
their behalf and to deduct the amount of thoge paytnents from the contractors’ : T
compensation. In order to encourage contractors to accumulate & fund frorm which they ' | W ¥
raay pay for expenses such as vehicle maintenance and substitute operators, FHIY agrees i
to maintuin and pay interest on a Service Guarantee Account inte which the contractors ., s ;
deposit money. Pursuant to Addendum 3 of the Operating Agreement, for each guarter in; A
which the contractors’ average balance in the aécount is $500 or more, FHD contributes R
$100. Addendum 3.slso provides that FHD may, in its discretion, make foans to SR
confractors to fund maintenance costs in excess of the balance in their Service Guarantee - PN
Account, up to a maximutm of $5000, depending on the balance in their account. ' . Cy
: BE
To comply with DOT regulations, contfactors are required to submit daily driver 1 . % 11
logs and daily vehisle inspection reports to FHD.* When contractors’ vehicles break . CER
down, they sometimes call the Worcester termipal for assistance. Stephanie Dumont, the D
former service manager for pickup and delivery at the Worcester terminal, testified that R
she might then call a tow ryuck for them or drive a substitute rental vehicle ont to the o
contractors as a service; the contractors must pay for the truek rental and the cost of oy
repairing their own vehicle. ' L by K
When using their vehicles for FHD work, contractors must uge their vehicles - e
exclusively for the carriage of FHD goods and for no other purpose.?!" Contractors mmay Ladth
use their vehicles for other commercial or personal purposes when they are notinthe LA
service of FHD, so long as they remove or mask all FFID logos and meatkings. Contractor* o,
Matthew Kormn has used his vehicles for a magazine distribution business since 2000. H
There is no evidence that any other contractors at the Worcester terminal have used their ! e
vehicles for any commercial purpose other than FHD work, Contractors do usetheir - KD
: B
may lease vehicles directly from FHD. Rather, it appears that FHD may assist contractorsin =~~~ g5
finding dealers and lenders and facilitare the process. : Y

t

2 gdmonds. the managing director of contract relstions, testified that this is because DOT leasing-
regulations require cariers to have exclusive use and contro! of their vehicles, I nate, however,
that the Region 4 Decision stated that DOT regulations in most instances prohibit the operater of
3 vehjcle leased i & regulated carrier from simultmlkcous!y transporting the goods of apather - L
regulated carrier, and that the Operating Agreement expanded upon this regulation, '
; ' ‘ . N

[ . ,
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trucks for personal purposes, however, such a5 helping people move or running personal’,

errands. , ' g

Contractars Robert Williams, Celse Dos Anjos, and John Shinnick mﬁ.;own t*ﬁm:.
vehicles, ? and Matthew Kornn owns three vehicles, Williams and Dos Arjos have each.
rented one of their extra vehicles to other contractors from time to time, for $50.a day,
when the renting contractors® vehicles were in the shop for repairs®

v
Il

2 atl gment : '

RSt g

e

Contractors who heve passed the training and acquired an appropriats vahicle
may secure 4 route and sign a Standard Coutractor Opereting Agreement provided by
FHD.* Al potential contractors are offered the same agresment. Contractors may'
negotiate with the terminal manager over which particular route is assigned to themm and, -
as described below, over the amount of one agpiect of their compensation,?® but there is no
evidence that they have the ability o negotiate any othey tetms of the Operating t
Agreement with FHD. Rather, the Operating Agreement is presented on a take-itor-
leave-it basis. FHD periodically has contractors sign addenda modifying the agreement.

The Operating Agreement provides that contractors are willing to committo .
provide daily delivery service®® and to conduct!their business so that they can be ’
identified as part of the FHID system, It provides thet “Both FHD and Contractor intend
that Contractor will provide these services strictly as an independent contractor,’and not
as an smpjoyee of FHD for any purpose™ and that the manner sod means of reaching
mutna] business objectives are within the discretion of the contractor.

: ) ;
Contractors may choose to enter into 2 bne- or two-year Operating Agreément, In
cither event, the Operating Agreement automatically renews for successive onevyear

T

2 Shinnick’s secand vehicle is hot registered; he igin the prosess of selling it to l:mothi'é"r
coniractar.

B Ciappi testified that the Worcester terminal does ot have spare trucks to rent to consractors,

{
T
1
1
:

when their trucks break down. As nioted abave, Duniont testified that she sometimes drove rem&{]}

vehicles out to contractors whoss own vehicies had_ broken down on the road, but she did net
explain from where she obtained the rental vehicles. .o i

i .
! . 1
# The current version of the Operating Agreement, dated June 2005, was submitted-into .
svidence. Edmonds testified that the body of the Operating Agresment has, by and large, - -
remained the same since FHD begen operating, but the addenda, which contain specifies such ss «
compensation rates, have been changed from time to time.

& 1
# As described below, contractots may awempt vo fegotiate ah increase in 2 part of thelr
compensation package called the “temparary core gane density settlement.”

% The Agreement mekes several referepges ta picklptlp es well 2s delivery sopvice, but it doss l',lo'f;
appear from the recotd that the contractors at issue 'pick up packages. !
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terms after expiration of the initial term, unless either parl'ty gives 30-dayg’ wntﬁen notice ;

of non-renewal. An Operating Agresment may be terminated dunng its term at; any time 'JE
by mutual agreemeant, by elther party if the other party breaches its contractual -
obligations, by FHD if it ceases to do business or xaduoes operations in the area serviced
by the contyactor, or by the contractors if they give 30 days’ written notice, Contrastors ':
are required to place $500 in an interest-bearing escrow account controlled by FHD %o
cover any debts owed by the contractor to FHD at the finie the Qperating Agreement is
terminated, and which FHD may also retain as liquidated damages if the contractor

terminates the Operating Agreement without the requisite 30-day notice.

\
¢
1
'

! .
. 1_q» ! S . A \{
Discipline i

Edmonds testified that contractors are not subjecf to reprimands or othaf 2
discipline.?” If confractors fuil to Live up to their contractual obligations, the tepminal
matager holds a “business discussion” with them to try to resalve the problem.. If
terminal managers belicve a coniractor’s Operating Agreemsnt should be terminared,
Verious more senior raenegers of FHD must approve their recommendation. Contractors
ate entitled to seck arbiteation of disputes over FHD's decision to terminats theu: “
Operating Agreement. ;

i

Primary Service Areas H

‘.

The terminal manager establishes the service amas/mutes agsociatéd vnﬂl tha
terminal and may offer opan routes to contractors. At the Worcester terminal, there m \
21 contractors and 21 routes. A route is composed of two to e}ght towns or mplcodes‘ :
The contractors’ Operating Agreements give them pnm’a&y service aress, also referred to,:
as “proprietary zip codes,” in which they are entitled to operate. Coniractors may
negonata with the terminal manager over requests to add or delete towns from their
route.”” Ciappi testified thet if two contractors want to switch routes in whole ot in part,

they may do sa without FHD’s permission. : n‘

i

¥ The Safe Driving Program included in the Operating Agréemunt lists 25 acts or omigsians , ¢
related to safe driving. FHD may suspend drivers (apparem:ly whether or not they are -
contractors) for 15 days at its sole discretion based upon reaabnablz inquiry with respect to.any of
the 25 acts or omissions that would constitute an offense of faw, pending the filing of charges
against the driver. If charges are filed, the suspension :untmulr,s until fina) determination by a
aourt. : ;

A
*® There are some towng serviced by the Worcester terminal 'tl;at are not part of any coffractor’s |
praprletary route. Deliveries in those towns may be moved fr,om contractor to contractor as ;
nooded. i y

1
‘

% Contractor Robert Williams testified that certain adchtlons'and deletions were mnde to his route
and that be was given no choice aver the matter. Ciappi test;f’ ed that whatever u:hangqs were
made fo Williams® route were made at Williams® request, I :
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Under the Operating Agrecment, contractors are {esponmble for prowdmg dally,

delivery service in their primary service area. The Operatmg Agreement sers.forth the

muiual intention of FHD and the contractors to reduce the geographic size ofprim:y

service areas as the customer base and packape volumex an area increases. Tothis !nd., >

the Operating Agreement requires the contractors to per:mt FHD peraonnel toride with
them from time to tme to gather dats to cvaluate their semce areas.

The Operating Agreement permits FI-ID with ﬁ work days’ written nofiee, to-
reconfigure the contractor's primary service area to take account of customet service
requirements. During this notice penod the contractors may try to demonstrate their
ability to provide the leve] of service called for in the Operatmg Agreement. Ifﬁ;ay are
upable to do so, FHD may, in its sole dlscrehon, recnnﬂgurc the area. In.the evénta |
route reconfiguration results in contractors gaining or loging delivery work, the Qperatmg
Agreenent provides for a formula under which monea! g'oes from the contracior who
gained the work to the contractor who lost the wﬂrk

Flexipg .
In addition to permanext route reconﬁguranans tbere are deily adjum‘ts o ﬂ:e ‘
number of packages delivered by each contractor, referted to as “flexing.” Each day, the
terminal manager may redistribute packages from onc gutc to another to cqualize the .
workload and ensure that no driver exceeds the maximum hours of driving time- permxtted;
by DOT. The flexing generally involves Packa;es 10 bg}dehvered to towns nét included
in any contractor’s primary service area.” When a conffactor is absent, sometimes the
Waorcester terminal mapager has divided up the wosk of the absent contractor arhong all
the other contractors, Contractors may refuse to accept! ﬂexzs,’: rithough confrastor ,
Williams testified that sometimes the terminal managerit told him ke had no one elve, that
Williams had to take the extra packages aod do the'best he could. In addition to! flexing
initiated by the terminal manager, contractors do mfonnzl flexing with other coniractors
serving adjacent aress, for which they do not need FH]) § permission. The donatmg

]
% Jv i not elear from the record how long this redlstrlbutmn : f

 money lasts.

3! As noted above, there are some towns thet are not asmgne&l {o any contractor’s primaky service ' ’
area. As for flexing packages to be delivered in a ::nntra:tors pﬂmary service grea, the
Agreement states that on any day where the volume of package-.» in & contractor’s primary serviee ,
sres exceeds the volume thet a contractr can reasonably be expented to handle, FHD may '
reassign a portion of such packages to another conffactér. ithstanding this language, the
FHD witnesses testified thet contractors may reject managen'\ent 5 decision to Tlex away. pmkngesz
from their proprietary zip code, and management will flex packages away from 2 proprictary zip
code without the contractar’s consent only if the contrastor proves unable to handle the volume of:
packages. H .

]

L

2 Dumont testifind that maybe twice a month coh‘aactcrs IEﬂ packages behind at the ’cer'mlnni thnt": :

they did not wish to deliver. She stated that somctlmas'uom ctors admitted to her theyhad '
seanned a pm:kage. as “Code 7,” meaning they unsuc:.essfullgq atrernpted to make a delivery, when -
they had not, in fast, made such an attempt, bocruss the dalﬁﬁ ery was too far out of Ihen' way.

105.
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contractor deletss the package from his scanner and the feceiving contractor scagy itihas § 7 rdannd
loaded onto his truck. ik N 5 i

oy Cot TR s

The Operating Agreement provides that FHD dags not have authority to direct | ‘o f‘;;”'ﬂ r'
contractors as to the maxxier or means employed to achisve their objectives and results. SRS
For example, FHD may not presceibe hours of work, wﬂé er or when the contractors g
take breaks, what routes they follow, or other details of I1:'»5'rfcmzlruance. Contractors are - Ay
responsible, however, for providing service in & manner/that meets FHD's standatd of ¢ IRE
service, They must comply with specified driver safety gtendards and will be absolved - N
from ligbility for loss of packages only if they comply with FHD’s Driver Release . NI

Program,”® The Operating Agreement provides that FElY peysonnel may, at their.option,

visit customer locations with the contractors four times ?nnuall“v to verify that the

contractors are complying with the Driver Release ’guideiines.3 '
' ! : !

f :

]

Customers contact FHD rather than contractors Jl?larrange deliveries. Cantractors |
do not set the prices to be charged for deliveries or determine when and where delivery -
will be made, Customer complaints about deliveries are|usually directed to FHD and
‘investigated by terminal management. Contractorsiare not respansible for soliciting
eustomers, although Ciappi testified that contractori Richird Lacina told him that one :
customer who was happy with his services told Lacins : st she would recommend tother -

friends and family that they use FHD.

i
¢
H
'
i

i
Y

3 “Dyiver release” refers to delivering a package when nobo Y 'is home. Drivers mustleave'sugh *
prekages out of public sight, in places not suscaptible 16 weather damage (or the peckage muat bev.:'
wrapped in 2 weatherproof bag), and in places inacgessivle tdianimais. Packages may be left only.-
at residential dwollings with single family entrances, Dﬂvuri_ will be liable for the loas if they fiil -
to obtain a required signature, releese packages to @ business|of apartment or residence ‘with '
public access or commion catryways, or release a package to

* Aceording to the Region 4 Decision, customer sérvice rid %ra required if 2 customer - !
complains about a contrector, but are afso conductdd without such a complaint having been made.
The supervisor spends an entire day riding with the tontractor and records the amount &f time
spent at each stop to determine whether the contractor Has at‘!hippropriatn workload. The
supervisor then completes an evaluation form rating cortrac r. performance in areas such as '
package delivery, safe driving, professionel appearance, and ¢ustomer courtesy. Supervisors RN
speak to sontractors whose performance is viewed as deficieqt|and may memoriali2s the . 2
discussions in “business discussion™ notes, which FHD may rely on in deciding whetherta
terminate a coprractor for non-performance. No business discission notes were submitted into
evidence in this case. Co

o

o ‘
Stephanie Dumont, who was the service manager for pi!:kup ?I]Id delivery ax ths Warcester : .
terminal until October 2005, testifizd that the terminal rhanager previous to Ciappi never actually S
performed customer service rides or “driver release audits.” (He vold her fo do the paperwork -

Lentation. The record dees not

without necessarily doing the actual ride, i.e., fulsify the dnc.ii‘ - , i ,f '
revea| whether Ciappi, who became the manager i’ September 2005, has done or imtendstodo vk
customer servica Mdes-or driver rejease audits. 1 c Y
. , : g o
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Schedule

i
1] o ¢
. | RS
The eontractors raust provids service on-their ray tcs Tuesday through SMdBy‘” s
The contractors eash determine what time to stan their ‘ brk day. Those at the Womestu‘"

terminal start anywherz from Sam. to 7:45 a. m They' 2y take breaks during the day to .
run personal errands, go to a doctor’s appomtment  watgh a child’s soccer game,-and the

like, without permission. They do nat punch afime clogk, but they are required to sean oy
their FHD-issued badges, discussed below, before they and and when they go off dury to dhond ;|
calculate their hours op the road. As roted ubove, they r 'ay choose to end theirday stthe! - * * 4%y
terminal or drive directly home after completing their “hvenes. Although contractors SRS K
ordinarily roake their deliveries Tuesday through Sun thcy occasionally deliver X o &
packages on Sunday or Monday, for example, if they af 11:11&51: to complete their route R
on Saturdsy due to poor weather or & vehicle break—da b, " i W o
i b Tt
Business Support Package et
- ' 4 QW%&-
5 DR G IR
FHD offets to sell contractors  Business Suppatt Package that provides them % . okt
with certain necessary itemns they are required o have in order to work a5 FHD | RS T
contractors. Thus, contractors are required to Have scaers. The scanners record the e TN
location and delivery of each package during lts joine}. Thc information from the SRS
SCEmmers is uploaded penodacally and transmittéd to a of stomer service data basesothat ¢ .lr i ‘,
customers ¢an track the status of their packagea, The sganners are also used to taeeta S
' regulatory requirement that carriers must know whire feir shipments are and a ' N
regulatory requirement to log the number of hipurs that ontracto:s heve driven. RN
i : FOTRE S
In addition, the Operatmg Agreement ruquu-es Gentractors to wear an FHD- ) ,‘.; e
approved uniform, maintained in good conditivn, and ty| kee,p their g:ersonal appearance . AN
consistent with standards promulgated by FHI from tide to time.” They aré required o’ Py
wear an identification badge with the FHD logo, a phots {and the word “comtragtor.™ T | . Ra
| : 'mf@”
Accordingly, although not required to, ¢omtractqhs may opt to purchese BHD's & . . g3 #
Business Support Package to obtain items t'ney Tequtire. fhe package includes company ‘ ‘}-' Yo 1
decals for the vehicles, business cards and identification) badges, standard uniforms, A
random drug tests meeting DOT reqmrements _conh'a.c iy assistance pmgrams,”-,an ‘ R
3 ag further deseribed helow, cottractors may chuose fo make the deliveries themselves o ; P B 1}'1 W
arrange for another driver to make the deliveries lf’they prefiirinot to work on & given day. i ’“s'
: e
* The uniform available includes short or lnng~slmmd ‘shirg 3 sweaters, and dark blue' pents or { - ¥ ﬁi r’;l'_ 7
shorts. Dumont acknowledged the requirernent to ipurchase gn FHD umforrn, but testified that, on. BT
oseasion, contractors wear blue cargo pants rather “}hnn the %imal uniform pants, thot most wear | K
sneekers rather than the suggested shoes or boots, ‘&nd that thtee contractors Worse sarrings and 2 ‘ .
necklace notwithstanding FHD’s ma-jawalry pnhc‘y - ;
7 According to the Region 4 Decismn, DOT regulanonb req) |I e FHD to have its drivesssany o } :
identification. i e , ‘ - , .r J i‘i
i < » . ' o R
% The record does not reveal wha‘t the contractar a:imstmce i:ograms are. B . _'
S fra
S s
i i ’ s
I
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annual DOT vehicle inspection, mapping softy
communications and related equipment, and 4 vehicle o
comply with both povernment regulations peﬁgxmng 1
contractual appearance sta.nda;rds The package cost of |
the conrractors’ setulements.” |

Edmonds teatified that contractars rnay& chousa ¢
from the vendor and that some contractors at uther Joc:
contractors may choose to purchase seannets darectly

H:

purchase the Busmess Support Package.

Compansgtion

Of sixteen coniractors who worked a full year a
14 earned between $69,270 and $8],649 that yem- whil
eaned $21,414, e
B

Contractors are paid by means of we,likly
several components. set forth in Addendum 3 bf the Oph

and pickup settlement includes payments of S!l 24 per ?l
premium for oversize packages, Contractors axe paid a

il

deliveries by appointment, $2.75 for evening delwene‘ and $.50 per stop for packages

that require a customer’s signature. Contractm are pald
§,15-8.20 per mile for miles driven in sxcess oT 1200
forth in their daily manifest (as opposed to ﬂienanmal
package fes for sorung and ]nadmg packages tmto thcu-
substantial increases in fuel prices, the contractors: rece
additional number of cents per mile, dependi g|ou fuel)
the Worcester terminal. i

lql :
I‘|

The contractors are paid a van/vehicle avwlabxl ¥
day that they make a vehicle and a qualified drgvcr avai}
the Operating Agreement. The settlement rarjges from
on the type and age of the vehicle. A holiday\ﬂr'
making a vehicle available on both the work

holidays.

avaijA

A temporary core zone density settlement is paj
contractor agreeing to provide service to an ar _
valume in the service ares is stll developing. | FHD may
temporary core zone density settlement as dengity

:\ A |
* As described below, the settlements er= the pay! Lrlta maclfl

deliveries they perform. .

COMMUNICATIONS

£ of an FHD ‘scanner aud

il

wfibefo :in

PLRE

hing service necessary to
aste water run-off and with
4,25 per day is deducted from

> rr oS-

purchase thei uniformg direotly;

tions do s0. He also testified that -
brn the manufacturer and that,

from which contractors niay

Vorcester terminal have apted to

| the Worcester terminal in 2004,
¢ one earned §11,892 and aﬁothsr

g 'rl.ment” check that includes

ating Agreement. The dslivery

op and §.22 per package and a

for

%

additicnal 36.50 per stop

#|a dajly mileage settlement of

daily, based on the'mileage set
es driven). They reeeive a per-
Lhmlc in. the evesit of ‘
a fuel/mileage settlement of an
rices within a five-mile radivs of

[

settlement for each business

idble and provide services under |
‘t 10 $32.50 per day, dependmg d

ility bonus of $50 is paid for
d the work day after six

d in consideration of the’
the customer density and package

reduce or elirninate the

ir package volume increases, The

4

by FHD to the sonfractors forthe |

doi3

“"-.P

- .
R R

a
i t-

rewE T
L

Rt o

-~y

-

PN R L R
L e ios
en FITTAEL. .

o EsEra

S

.-51"{?-:‘_"\“7:

an =

z

Totnn PR £2I%
<

e

5
LI ..

e, e

S S
SRrel T N
N NN .‘-

T3

- —'-_‘-w-’

PR .
-h



01/31/08 TUE 15:28 FAX 202824691 COMMUNICATIONS do14

PUINTAT o NE L BN =Rl gt o, = o4 ding Lol | e R}

1 P

ar.

' : ‘ ) Y

core zone density settlement rapges from $53 fo $119 ¥t day. 1fa contractor works « i, BRSNS A

fewer than seven hours in one day, the core zone density payment is prorated’bisedon | - g e

hours actually worked. Edmonds testified ‘rhatlaI contragtbr may negotiate with 'aftei-mjnal:;r R h e

manager for an increased core zone density pdgﬁncnt ad that FHD will do a customer | LRI

service ride with the contractar to evaluate thé approp:q eness of an increase. He . A A

testified that this happens on a regular basis at F{HD aof the Region 4 Decision indieated  © '} .

that contractors had done so successfully, althp}lgh therg is o evidence that any - P

¢ottractor at the Worcester temninal has ever ng;]gcmate_ an increase in a core zone LR

density payment. ' Y d ’;) 721“'%

| s

No settlement sheets from the Worsestes termint] wers ifroduced into evidence, ! o :ﬁt:g i

but Ciappi testified that the core zone and v, iv.sil‘abi[ ty peyments constitute around 30 N

percent of the total payment to Worcester temﬂinal contidetars S

. : Ag
After a year of service, contractors recLi e & seryice bonus of $150:for each S “"ff i
completed fiscal quarter. After three years of iae, !P serviee bonus is increased to ki

$200 per quarter. Contractors are eligible for m indivi ';} al safety and customer service S ? ¥

bonus of $100 per accounting period if they haz e no atf::: accidents, have no verified R
customer complaints, and meet certain goals for|daily sfanner up-load compliance and - cL
accuracy. Contractors are eligible for e group fierfo' ghbe-related bonus ranging from a CoE
$10 to $30 per contractor per period, if the faci ty in which they work meets jts “inbound o :?; '

gervice” poal for the period. Contractors receive a;hbn 5\ of $50 pet period if they do not A

fail & driver release audit and receivs o driver) Jclcase complaints.*! B AR

: o . : e ek

. FHD does not provide the contractors “]' th fringé [benefits and does not witkhold |  ° F

taxes from their pRy. FI-ID gives contractors aft [infetnajjRevenue Service “1099” format: '~ Tl

the end of each year i ! ol i i

F‘ ’. . . f;.‘e :::"-;-‘I.."?

Incotporation “ [ ‘ 'f ? Z;p

Contractors have the option of i mco:pol%hng' as i business, it which case their ! i f 3

settlement is remitted to the corporation, Edmdmds testified that perhaps 15 to 20 percent of o

of FedEx coniractors have incorperated nation-wide, ! ere is no evidence that : any of the1 . ’: ".|
= ] o

PR

]
. ! . il
¥ gatticment shests introduced in the Region 4 haﬁjng;i'ndi ied that as much as 40 persent to 50

S T Ly T U
Iy <,

percent of the contractors’ weekly income at the n:gtcn? l’mmal may have come from the cT
guaranteed core zone and vehicle aveilability payments. : TR T
AR
; 4\ These bonuses are described in‘Addendums 3 a ! § to theldperating Agreement. e pe
** At the hearing, FHD sought to introduce into evig dencs tw loeumenls from the Internal LA
Revenee Servies, referred to as 2 “letter of assuranha," awd ping thet agency's 1995
determination, besed on the 1994 Operating Agieerlent, thatRoadway Package System’s ‘
contractors were independent contractars for purp& s of theflipterna) Revenue Code. The Board co
previously considered the IR3 letter of assurance ? : Roai a§ Pagkage Systems, 326 NLRB 842, S
854 fh. 46 (1998), and found it not to be dispositivé, ‘~i 8lY, the hearing officer properly [
rejectzd th)s exhibit. | . C
| 1 I A £ 3%
: L - o : o Id; Iﬂ:‘:
1 149 = N R
: o i . :».:. '\‘l:
[




01/31/06 TUE 15:28 FAX 2026246918  __ .  COMMUNICATIONS it e e
| 1ol ’ :
| ] R
o i N ,
contractors at the Worcester terininal have mwﬁwra“; ¢d! [ ithough coutracter Mdithew
‘ Koo testified that he is cons:denng it. o : SRS
3 E I X
Insurance ' ol ' “ I i
According to the Region 4 Decision, DOT reguliiions specify that cariets such a.s":. EENE R
FHD must be primarily responsible for injures Hr cansed by leased vehicles amd . AL RR
rmust purchase insurance to cover the costs of s'yish it or damage. The carrier may, Ve
however, seek indemnification for any liability, ¥ ?mm thefowner of the vehicle. A N
Consistent with the regulauons, the raung ’A‘ areement tequires FHD to S t!.': ”i,rrﬁw’ 3
maiptain insurance for property damage, pe:‘soHdl infiri {8, cargo loss, or dameage S L
resulting from the contracror’s:operation of eqﬁmgmeﬁt i L’onnection with FHD business. : E
| FHD alse agrees to indernnify the contractors aﬁmnst P apility for damages resulting fmm B
| the operation of tha squipment while on FHD Hhisinese Whith certain exceptions, e
?; Contractor indemnification does not apply in 1.'I|1l= eveﬁt it contractor or the operator of ;o
| the vehicle engages in intentional misconduct of wiltullllnegligent behavior. Ialso I
Iapses if contractors fail to comply with FHD’ sl]Safe Drl Program, in which case Fa
conrractors are obliged by the Operating Agree;#ent to seture their own ligbility SRR
insurance for damages that occur while on FHD usufea. Regardless of who is carrying - o
this insurance, contractors are hable for the ﬁrs{ 5500 in ;‘- amages resulting from ‘the : Loty
operation of their vehicles, although their hablliity is: rrl: bdcd to $250 after one vearand ¢ R
climinated after wo yesrs of ope.rauon mthoutlam aiJfa acrident. ' y " 3 X
i 4 L
Coptractars gre responslble for up 1o ssbn omea claim of logs or damags to ; AT
packages given to them for delwery, but comrah ors: .c‘ fuvold such liability if the : ‘;? \‘1 X
package was handled in accordance with FHD Driver Belease Program guidelipes, <y §o
Customer compleints about package damage. g ]znvés!ti jated by FHID, which determines el T
whether the coniractor should be charged. Th311 par?,fl g |Agreetnent absolves FUD of B S
responsibility for elairs resulting from contraciers’ relayonships with their employees, L i
for liability stemming from their failure to comply with faws or regulations applicable to - DR
the contractors’ business, and fr cases where e contrabtors fail to assist FHD in the iy
litigation of a claim, " !! | ;L] ' i g .}'l;.; gl
NI VRS -
The Operating Agrccmcnt requires conL'n s tefmaintain liability insuratice in’ | : *:“rli’m
specified minimum amownts fof datmages rt:sul@ fiomlpperation of their vehicles for | Lk b
their persopal bencfit. It also fEquires them tom h inﬁ_aluln prk accident and/or workers LR
compensation coverage, whmhf is required by many statéy) in specified minimum amounts AP
for both themselves and their employces i ' o
FHD has a relatmnsh;p wnh a compan}l'l’that Wll.l ovide contractors with'any- : i Ty
, required insurance, and FHD wxll deduct the prLu-uu . m the contractors’ settlements, ok
é Coniractors need not use this cumpany, howev#r and jonds testified that he is-aware P
of coniractors who have obta.med insurance ¢o agE glstwhere, Contractor Williams - P
testified that he obtains his msrﬂ'ance through PTH D, bl L& record does not reveal AN
¥ Al - : C YN
L ST 4
| |l TR IO 2
, tsill YRR pag
‘ i ‘ 50 P
é ]l i i+ ' ! Wl
i {11k il
I il {
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whether the other contractors at e rmi Ghtain their insurance thiough ¢ -
FHD or elsewhere, DL 1 Gl ;‘ : . ; ¥
Time Off Pro and Swing C mﬁ a ‘:l . ‘ | '. ' : o 1“."1;:, \.'s:' '.:‘
- RERRR ORI B .44,
Contractors who wish 1o take tirme nff rcsPo ble for finding & qualified Yooy ﬁ“; &
substinute driver to cover their fute. Some of fi iy ot ne of the “temp” drivei's from ST
Adeeco Associates to cover forlthem. In the ale lﬂ:h nntrsclt{.vts may choose tﬁad : (AT
participate in the FHD Time Off Program, un fhw I 3 wi prcmde aqualzﬁ : i
driver to cover their route. Partjcipating coritrdetors mus ! lrcmam in the program for the . L i
entire year, Participants pay 31‘7 50 per week: floh- a year br two weeks of time off, the g , .
cost of which is added to their Business, SuppofiiPackag: il settlement deduction. L
Participants may purchase additional weeks P or an h' itional $1.75 per day. . I
Selections of fime off weeks are mads in May p" each , with selections made- s
according to length of time as 4 mntractor ! if : ’ {.': 2 .
It : g R
FHYY uses “swing™ contactors to covea; fior the cd Itractors who participate inthe | R
Time Off Program. Swing contractors recewe % seftlen i t for tl{elstopa they makein | C ;H
covering the route. They receive a $.25 prenn per st int addition to the usual rate A
and p:e:mum of $15 over the standard van ailabxh |‘ ate, and as well as §125 for : L,
participatingina “fanuhanzau n ride” with | -Iu- for whorn they are covering, ._ 3 Wi
In the event that a swing comtraotor is covennﬁ for almI where the contractor uses a RO
P350 vehicle, FHD may prowcie the vehicle asid ;pay thejrental charges, and the swing e
cotiractar will not receive the $15 van availal

CiliTy Im At the Worcester terminal, . - i & :
contractors Robert Williams and Celso DosiAhELs hav Ji gd agreements to be the ‘ R
designated swing contractors. BN ¢ -

[

Contractars Hiri rivers Hel g i

' l : . R ' '.:‘ :;\f%,""
1 . . . ) % i N

| R T
As noted above, contra tors who wx!sh 3 :utﬂke qf- off may hire and pay b driver [-’\ AR

Tt -
A

£

Ll
e R UL

1o replacs themselves, and several have done t0i** F m\l Botinvolved in the decisionto © "3 i 1
hire or terminste & replacement driver. Acoof#}hg tg the- Operating Agreement, persons By ,_"ir -
hired by contractors, whether driving or nondr -'ng, myst be qualified pursuantto RS
government standards and FHD Safe Driving 2 g:am | (A dards Drivers must have a ,' b
' : : SRy
“ These programs are set forth in| Addenda 7 and : L the Ope dat tmg Agresment. ¥ :% K
my T
“ Becquse Willisms and Dos Anjos each have thelt uwnlro ‘» a8 well, thig requires them 1o have': e ? Fh
an extra vehicle and to hire another driver ltu covéi K ither thalstwing route or their own route. ¥ S0
Williams testified thet he employed dnver Handr ,Figuﬁ it dme his regular reute for two to il
three weeks in QOctober 2005, while he wuﬂ(ed ‘as ! sLIppl e tal" driver. It is unclear-whether i
Williams® hiring of Figueira was|related to his svj i;work [Thers 1s no other record evidence .
regarding the frequency with which the swing dn _‘ £ e'n';lpl'_ mthar drivers or the lengih.of such L *
assignments. | 3 b
1 \E 13 , ‘ : | :'n.?:\:"l ‘,
4 |t appears that thase are contragfars wha eithrri ' not pa jmpata in the FHD Tlme Oﬁ:Program ' ” 3:: i ,
or wish to take time off in addition to thatjprovidlby the .- 3 Time Off Program. . o , NS
L I S X1
| : E | ' E; 1 f‘{.'I :‘ t 1] 1] E‘. I‘:: “‘\
A1
I
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valid DOT card, which requires pa.ssmgl & phys
aclean dm'mg record and criminal record. D~
confractors’ expensc, to operate their Vehxcle The
that he is hmng areplacement driver, 56 long 25!

amount of pay is negotiated ketween the ccmtr' tor g

g,test and they must also have
he! ﬁ]ﬂy ualnad, at thz .

t6r does not have to té]l Cmppl !
is DOT-approved.* The
e replac emient driver.

! |

i’ slqo i}@ !:eyond the capacity of & :
single vehicle, the contractor tay choose tofr 0l 3 8 copd vehicle and hire annther driver
to operate the second vehicle, refered to 858 :‘dﬂﬁppl iyl vebicle. Eleven contractors '
at the Worcester terminal used supplembnta} Vel .‘cleé I[gl . It appears that this
happens primarily during the busy C]mstmas sEBson |2 ; 13 a little over a month.
Drivers of supplemental vehicles must also m the D requlrements
Cuntractors may aleo chaose to hlre he I s .and| ven coniractors at the ..
Worcester terminal have done so at various i \ﬂ a!m o ariy during the peak season. A
helper rides in the vehicle with the con’u'actor,[ , e*i}as b hages from the vehicle, and -,
delivers them to residences. Since helpers do 1 dnve, c}r do not need to be DOT- I
qualified. Contracters do not need to uotlfy 3 i th n y are using a helper, and FHD is° S
not involved in the financial arrangements beréjfen { il tors and helpers.*’ .

P : X iy
Sales of Routes E E ‘ ; L o ’Q' %’I‘ ‘5'*‘* b
Lo I : AR . [
' i . ] IR, POl
The Operating Agreement g]veslcontr dibrs the ghxlify to essign their contractual = . ‘,}"} "?’::é;
rights to 2 replacement contractor, providsd thit eL emcnt is acceptable 1o FHD as - i{:','{? P
being qualified to provide services and & is wﬂlﬁ NS0 le t ntp an Operating Agreemmt ‘. RS
with FHD on “substantially the same terms ang undm " as the original contractor,*® 0 ?,‘J "
The amount of any consideration paid 15[ strictiglbets e

he! se]ler and the buyeg, but o ‘%, '
FHD may agree, as an accommodation, 10 coli thz cn ‘ S dé.ratlon from the replacement " i

eohtractor by deducting it from his or helr wée ' seftlergent: and remitting it to the-seller. -
At the Region 4 hearing, FHD provxdel i = .[‘ e to testify about the
marketability of the routes. He testified that,!, T |~ is 'ﬂe ! J dcontractors have
characteristics of small businesamen because thel make i' il ital investments, have the
opportunity to expand, can profit from hiring employzes | ri can generate profits or

ﬁ; he can only uge a deiver who -

“® Contractor Robert Williams testified that when l‘w H :
ned, and qualified by FHD, so he -

has passed all the requiremenis and who hag been 2B "

de

»

iries to find substitute drivers from the poollof temngahary; F |.| driyers, Clappi testified that most Ve
contractors use one driver who they know as 4 repldgbment o ‘ er: 'and that it has never happened f
that Ciappi did not know the replaseiment driver, |i{i} | { . ': i f 4
I g ok Y
"7 Neither party seeks to include in the unit any of tiidrive |- hélpers hired by the coriractors. A
Bl i ‘ ' ‘:!' ':i,;:"lz‘::
** Edmonds testified that a new Operating Agreemel .!ulld :r b required if an mcorporated soa e
contractar sells the corporation 1o sdmeone elsc, | [Af#heh caseg| rh or:gmal Operanng Agreement g
with the corporation presumably continues to applyl] ‘ o oy Rt
o Dy
' Mo " PRGN
- .o \ moy P
] i t : SRR
| R ‘ R
:
i |
| i
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o B At
losses based on mansgerial skill, He also tests i b l - rq[ is significant variation - : i)
between the routes as to how much the contras @q : Im ! He testified thavtheg ability | - " _‘5';‘&' n
of contracrors to transfer their rights should bthelr !IA s marketable, but conceded 3 r 2
that oute valne might decline if FHD added nby roite ol disting routes were foutinely © :: o ” L
aveilable, L 1, R ﬂ
No contractor at the Worcester e Iy ‘| oﬂght or sold a route, PHD hes, -1 ‘;i & O
always hed new routes available at the Worce m III ugh expansion and appears: N R
to give themn to new contractors for free. Clap philites! fie |’| thme contractors, Rebert 1 i ':- ~‘f
Williams, Louis Jardim, and Matthew Komn gt: Ii ir routes, but hone were © ¥ 4 b
sold. Williams testified that FHD managers sémf I‘ ividuals who were:trained B
and accaptable to FIID and might be {ntetested [;. vi hls route, but he was, in fact, R A
simply looking for someone to take over the ggge 1 l:‘ﬂ OELr.\n his wuck, not o 'seil his B
route and, in any event, one of these individualg| as un I M‘ o do the job and the other . tiT
said he was not interested in the work. Komnngestifi it i e went from twozouteste  © .
one without selling his route. He did not kno g . @ 1\1 ML oInne had Bought or sold a L Pl
route before at this terminal, andhe;ustwant ngeto it SRS
Al N S
H Ell ‘ v "J‘ M !
Analysis I‘ ! ,
' 3 i SN 0 Y
Section 2(3) of the Act prowdes that t | Ier:ﬂp ip] lyee” shall not: melucle Mmay o - ‘ ‘ R
individua| having the status of mdependent e l’-- .F 3=tamunmg whether an SRR
individual is an employec or an independent 1 adtor I e Roard applies the cofmmon R
Jaw agency test and considers all the inctdsnts B the ind ’fﬂ §a‘ srejationship with the Doy
employing enuty The defermination of whethi] 'or!%not "E dividual is an independent o

contractor is quite fact-intengive. The burden #
contractor status to show that the classificatio:
Argix Direct, Inc.*” and cases cited there.

on F: i sdassertmg independent . .
e A0 duesiian ite independent contractors.

i

Cx
A -
vl fay e P

-

On three ogcasions prior to FedEx S ach ii‘;:i o fE adWay in 1998, thc Board
considered whether contractor drivers employ i \Iby . were independent’
contractors or employees within the meaning - |h I‘ In bs pach case, the Board fourd - ¢

that the drivers were cmployees. Roadway Pagiii -,L'.:' §, 228 NLRB 196 (1988) L
(Resdway I); Roadway Package Systems, 292 |NLR 1!939), eafd. 502 F.24 24 (6th .

>
e gt

o

2t e SRS Tt niee

T mm T a

“ 343 NLRRB No. 108, slip op. ata(Decém:ber 16, [ UJ’ The: il iltlfactur analysis set ferth in . o i
RnstatemthSecond]of Agency , Soc. 220 ,msiu Ithél olliiWink factors 1o be- -cxamined: [)the Rk

control thet the employing entity exercises oVer the] htal & il‘l 1 e Work; 2) whether the individual

is engaged in a distinct oecupation or work; 3) the & : dé ||| petion, including whether, in the

locality In questian, the Work is usually dorie unde 7 fe nllrl r's direction or by 2 specialist .

without supervision; 4) the skill required inithe parifiila i: I satfon; 5) whether the emp'luyer or . oo
the individua} supplies the instrumentalities, taols, H iei ¢ pl H\:T'{ work for the person doing the o

work; 6) the length of time the individual is emploget; %)|the ‘

time or by the job; 8) whether the work in questio ‘ | ployer's regular business; 9)

i etz{‘:d of payment, whether by the

whether the pames believe they are creating an emp ‘ymemt atipnship; and 10) whether the ’ )
principal is in the business. Id. at fn. 13. | ‘ d ‘,,3'3\\;(, o
E ‘ | ‘ * ‘bl “\ \{Pf ‘

; X l\'l ‘; :Eli
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Cir. 1990); @M Roadway Pic u

IID. As noted above, on twe occasions alnc.-. ﬁ’i' Ex|’ j"!l i
has dﬁmea; r&v’.ew Of Raglunﬂl Du’:ctﬂrs de iy Iiflil 1 ,1 ifa
FedEx Ground and FHD were statutory cmplo |
d o
i

remarkably similar to those in the ahove cases g
rasult,

ln finding drivers to be employees in Rgiidway III! tie Board relied, inter.alia, on !
geveral factors also present in this case, ]As in¥ "‘I Wiﬂ

4 3
4
hl“
Erid d

a function that is a regular and essential pert of
packages. Althnugh they have the optmn to i
must do business in the name of FHD, lo thxs
and badges, the contractors operate veh!.cles
which uriformly dispiay the FFID name, logo,
Decision, while the logos, uniforms, and badge! il
with DOT regulations, they are also an imports
its brand nams, and the logos arc largérithan re )
delivery waining or expcnencc iz reqmred., a;nd
“Thus the drivers' connection to and megra.tm
visible and well publicized.” Roadway I_I

ji
Ji

A

I
;
i
i

* In Roadway [T, the Board found employca sratu ;
operated as mcorparated businesses. | note that, alf
nation-wide have incorperated, no nontractbrs at the
business. ,
|
51 At the hearing end in its post-heering hrxef. FHD[
barring FHD fram calling twe DOT expertslto testif

regulated industry and to explain how the Operating h
relationship to its contractors are driven by DOT rg o
concerning limitations on use of FHD vehicles for d 4

business, and regu!atwns wnummg safe drmng,

evidence. FHD i argues that it should have been pes
current Board law, an employer's conformance 1o ,l
eetablish employer control and, therefore, earnnot o

1108 (1984). (In his coneurrencs in Roadway I, N

i[[il o de
employee status. Dop Bags Trucking, Inci, 275 'r% hll

s

|
i
l|

COMMUNI CATIONS .

)

;_%E =
Laf

I
}
I

g

|"’“7’

i

ﬂm

this precedent, while the majority found it unnecec Hl

of the case was not based on factors stemuning f're
NLRB at 848, fo. 28 and $54-855.) 'j : ;

I affirm the hearing officer’s rulings. The hivn expé

their expert oplnions on the same matlers aﬂtlm haa

Ia‘u : '|

helBoard in its request fot review

that the Region 4 Decision inaccurately anid’incomg
the same argument about the impact of the DOT reg
of the Region 4 Deojsion, which was dumudn. <

%326 NLRB at 851. ,i '

1'

oy

RE 842 (1998) (& way -

l‘h

adduced in this case are

%:nntraztors employed by
ant 2 departure ffrqm that

peratiOns. the delivery of
busmess, all ¢ontractors
FHD-approved uniforts
‘” [i HD specifications and
lo I noted in the Region 4
elio sk » 1 xtent designed to comply
-. Opo h ngof FHDs effortmma.rkct
re ! |||l 90T regulations.”’ Ne, prier
iramn those with no cxpmmce

il
_‘ T
lff

HI"

‘ nipany’s) operations is highly

d g the fact that a fewdrivers
12 r percent of FHD cantractors
Tedminal have incorporated as a

E

\IUF

il ILH

nst

ei‘ A ||[|

ni
ma il
\ﬂf
]
i
Itk

we hearing officer emd by
REID operatss in a highly
ay 3 other aspests of FHD s
1§ K ing, for examgple, regulations
s fhile perfarming FHD
‘eriance, insurance, uniforms, and

l'P !‘

fl this issue, FHD madg much

sition of Roadway, th¢ Bga;d i

1

K

eFHDcontrantorsperfonnf

0 y of the DOT regulatmhs ints .

_e‘ o -|I safit ths evidence because, under °
entrk l nsed regulations does not :
|w|L favmng & finding of
| ha3; Air Tvansit Joc,, 27] NLRB
ll Id pussarted that he would Teverse

't reag ’15 ¢ issue becavse its disposition

by aliregulation or control, 326

wh om [i [I ] proposed to call testified to

u m } g 8 gion 4 case. While, FHD asserts

P o
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As in Rgadwsy I, contractors J:ra not ey

i ed W e their vehicles for; other ; . _
purposes while pm'\udmg serviee for FH:D i! ‘ '01][ : .]liiT s have a contm nght-.to P ' .'.; ; -" \}- -;.:‘”'.
use their FHD truck in business achvxtylautmd ttheir: |'= oxship with FHD during off- * 1} ﬁi
hours, pravided they rexmove all FHD ' :r,(larkmg 1'“ of the 21 contrastors has . Py :;‘ 3
evet deme so. I find, as did the Board’ lm Roadiiny L rhh In This lack of pursui of R ;\‘ :11:,
outside business activity appesrs to be I?ss ard iy dn ::‘ll frepreneurial choice by the R ; -

..drivers and more a matter of the Obmles G ‘ - . y {‘i[lii rela‘uonshlp with [the " . . :-': \i':l- :::‘:' ., , :
COm:pany ] Thus, the contractors’ contrar:tu | g ) il e be in ourside business falls L W HE
within the oategory of “entrepreneuridl ¢ °FP ':il“"L I‘ hdy cannot realistically take,” - RN
because the contractors’ work schedules preve gl ith i![!l‘fn faking on. additional busingss - S
during their off-hours during the wnrkv.ieek 1«} bway 113 ‘ ’h.

1] !
: ,' -ﬁ ’.,l h-
As in Roadway III and the Reglon 4 caf EII I ” gises substantial contrcl over 4 " CHger

the contractors’ performance of their fqmtmn D off a rsjwhat is essentially atake-it- ., " :“J.%é .'.,‘ji
or-leave-it agreement. While confractors may i é ‘- j the terminal manager over ‘. v |
what towns will be included in their primary 5y } hre ” ! ulb retains the nghit to AL
reconfigure the service ares unilaterally. - Co n}c to , ;l;[[:f furnish & vehicle and-driver - s 'i L
daily from Tuesday through Saturday; they do l bl Have | e § discretion not to provide’ : B
delivery service on a given day. Whileicontrs Ilrﬂii‘ rs | .z.lru peir starting times and take | DI
breaks when they wish, their control wer thei ] | | scl "[ p is circurnscribed bythe 0 0 2
requirement that all packages be delwcxcd on Tfi} i Ssfenment. FHD requires k AR
contractors to scan all packages at the, chsrt of if b brke Il\l hd before delivery. While . '\ £
use of the scanners allows the contractors to cgiply wid I! DOT regulations requi‘rmg thet . R R
drivers log their hours, it also allows FI-EED 10 -|Fm:| ride s ‘h sfomers with a package : f‘ Vo
tracking service. FHD also requires comrant l t:) deli i '[ i pdckapes to empty residences A% I
T

in the manner preseribed by the Driver Releay
follow FHD's guidelines for sefe dri vm@ FHD
guidelines, giving it a further measuré of cont \i'fli

e

o8-

befifuses tied to compliance with its

fogta “ telines. Contractorsmust C b
T
ot coftraktor performance. The

Operating Agreement :equues :untm:tors to b i 11 ihﬁ e I types and amounts
specified by FHD, including insurance: far dap 7S 1 g rs may incur while:
operating their vehicles for their perqonal beng gt | -

i ides support to its udni:actors s

i
Asm&em.mmdﬂiekesllmh HFPD Hp
in various ways that are inconsistent W;th indepgndent -3.-'-3,'% rictor status, FHD rafers: ;

from using their vehicles for other purpogésiduring

H ug, in part because they had to

contractors to dealers foxs Which they may le el of b i!! P the FHD-approved vehicles S
and to lenders willing to finance suchi Phtchaa] "]l It/ 1"“[ dntractors to other cohtrectors HE
who may wish to sell their used FHDv .-hlcles i % eialy [ bgh new driver’s resparssxhihty : R
for obtaining 2 qualified veh:cle and « 1_;1<:r il | bod thet there will be : o 1 £ f}
Ll ﬁﬂ | ]\ ! s ; ot
T m ‘ gt
326 NLRR at 851 and fn. 36, The Bodrd not |'- og w Ifthat the drivers were hindered R
™
. J:.

retumn their vehicles to the terminal uach- i hit for‘ B i T of e ext day’s packages. In the: . RER A
Region 4 Decision, as here, the mnn'actor were M]l e ine e ! turn their vehicles to the ¢ L o
terminal each niglt, yet the Board stnll damad revig ofit e iw difg of employee status, o ; ol
t i ¢ . : ) 1 ‘n'. y f‘ .

I (1A L, LA
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qualified buyer for a costly schoxalty ve}ucle a
Roadway I1,* FHD prowdesl extensive sup

Edid” by a contractorJ
dotprs by offering the Busmess

PR et A

Support Package and an'angmg for the requs !gl : ! s providing an arpay of
required goods and services that would be far - jifor contractors to arrange on
their own. As in Rogdway andﬁaeRegmn L abtors are cerminly free o !
purchase these raquired guodsiand services el e fuct that every contractor at:

i b
i eapre suggests thet the vight to
\ to arrange for approved
ff Program.” It provides
dovmts with $100 per
sjcontractors to permit FHD to,

‘ l to have the payments

the Worcester terminal pays for the B‘usmeSS fq”‘
purchase these items elsewherk is illusory, F %; :
substitute drivers for its contre{ctors by virtug 4itha 1
contractors who maintain suﬁiment vehicle .. 'Ei..
accounting peried to help defrhy repair costg. |
pay certain vehicle-related taxes and fees o this
deducted from their setflement. :

Fere N m o~

The contractors’ comansauon péck'a :
exception of the right to appeal changes in cu P
unilaterally establishes the conftractors’ rﬂtes
is little room for the contractars to influence @. r i
ingenvity, as the terminal r:mn'ager detcnnﬁ' ! :
they will make each day; there i no mdaneé et & eff

e empluyeestatus With the , AR

Jildity paymants * FHD |, e

engitidn, As in Roadway HI, there |
; ough their own efforts or

@stimart, how many deliveries

Bl br willingness to deliver

e

e
-

R ment e et VR e

“flexed” packages has significantly altered anpl income. A contractor’s .
territory may be unilaterally reconfigured by Hi to insulate its contractors

from loss to some degree by nicans nft]-u: v¢ i
receive just for showing up, and the tempn ~‘ ﬂ‘
payments guarantee contractols an income le i
the contractors® personal unuatwa FHD alde! | IH
increases in fuel prices by medns of the fuelf )

.:-;}
2 =
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As in Roadway 11] and the ch10n4 o i 6 i i ragtors at the Worcester i C v
terminal have the contractual right to sell the: ,“ fputes, -' l conwactors may sell emlytor ¢ s BT
buyers who are acceptable to FHD as quaiifi i dy h illing to enter into an » P
agreement with FHD on substbmxally the sani fierms. ][ﬁ dadway I[f, the Board found S

that evidence of a few such sales, some of W 3 | re h} d by Roadway, were ey

insufficient to support & finding of mdepende fromy ac !I'fi}: : atus, particularly since it was R
unclear from the record whether any driver ha | it ]“ afe; ally from 2 sale. Here, the . L (5 i
evidence suggests that the right to s¢ll a' routé 1p bh cf ‘ etely illusory, since there is - T
o " v Wl
: 41 i i ‘ N o
LR ‘ ‘i
- . SO
326 NLRB at 852. : iy b
% The Time Off Program appears to be 3 rietv ms .1-.- by \M;u ‘ FHD supports its contractor [ o

warkforee that did not exist in either Roadwax ﬂ! f the eg | ‘ 4 case, ‘ Ty
Al ' et
% There is nio evidense that any Worcester term: %7 contractifihas ever nepotiated an ingrease in ¢ U
his care zone density payment. S . l ' REEIR
i : " B
Nl R
il (Y| : A

SO i : Sk
A ‘i ! : S
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no evidence that any contractor af the W cestdriteriningbihas ever bought or sold & 't
route.”’ . Bl : ‘ W
i "i » i ) d

In concluding that the comractors are stE¥ary «c e yeas,lachlowlsdgﬂhe b

existence of several factors thak Support: FHD’ IHII nte :‘u pat the coptractors are ¥
independent contractors. In this regard,the Of '1 t ement signed by the

contractors provides that they will provzde L lg jes s ) i Ry lbis an independent contractor,,
and not ag an employee.” The ontractars o '!1 hj‘ i&ll l'I:less which ere costly, and
they are responsible for maintenance, repair, a l } 5. A few contractors gwn more

than one vehicle, Contractors lue free to put -”]}w -0 !!I el on their vehicles, they are

free to use their vehieles for other COmmereis H frposesiy [ they remove or cover the FHD
logo, and one coniractor uses his vehicle for al} i || gazindflistribution business.

Contractors hire helpers and other dnvers arpd ig“ ertning i l’ @5; wages. Contractars
determine when to start and end thejr day and' e, to. tikic Breaks and are free to
determine what route to take to each stop Cn ‘ flectors ]”I e 1o fringe benefits and

FHD does nat withhold taxes f]rom their pay. i‘ jnifacto »'! : not subject to discipline

and may challenge their termination through & i ing 2tRi i on. The suppbrt thet FHD

provides by virtue of the Business Suppart Pr ivy) andigrop p insurance progran is,
optional for contractors, who are free td pum 34 these iftc ds and services elsewhere.
Condractors have the option to sell their: routes f n e " e all of these factors wete
present in Roadway II1 and/or the Region 4 el -\ an ”l el Board has, therefore, '
already determined, based on gther factors thaf ,M , that they are lmsuﬁ’lclent '
to demonstrate independent co tzar-tor status ’ !

1 b
|

t

FHD asserts that this mattcr shauld no i o ntr ail1 ed by the Region 4 Dmsnm
because of certain factual dlStLﬂ.CtanS be‘tWe e Wa ! et and Barrington, New Jersey
Home Delivery contractors.” [Specifically, FHH -

b

¥ Although FHD asserts that three contractors ﬁ-: e se i1t re ums, none were oty able to *
do so. Tt may be difficult or impossible for. Wort 'jh'ii e ntr WIII prdito seli their rodtes, since the
gl nm

3

Worcester terminal apparently gies routes to poteg

[ for free,

ru ga] Directar’s Decision’in
fome Delivery terminal. 1 noted at |

‘1

* BHD) also asserts that this matrer is not demrqlll i

Region 22, because it involved a[FedEx Ground 14 lq }

the outset that I have relied primarity on the Regio i D ms thich, like this case, involved a
Home Dalivery operation. Inany event, I f'nd the i o of t { c: e,d d;ﬁ-'arences berween the two
operations — e,g., that Ground terminals deiwew 0 ; : ‘ sinpsse \ b than residences; that the

Ground Division has different managers, logos,
contraotors work different days, do pxck‘ups. r.irwr|
different mounts of compensati obtam' cus lff”
damaged packages, are not mate ml toa determnn |
cormactor status, While it is trus that Gmund do

their terminal at the end of each work day,{ db! ing

‘ ‘ii ot s, 8] n, offiputer systems; that Ground
3. deliver larger pnc:kag:s. receive

ghd have a larger exposure for

fiicyee versus independent, -

“' elithe FHD contractors, return to

e ¢ lffarence 10 be sufficient to ,
distinguish the Region 22 Dooision. Fmaliy, FH 'ii‘t ! I‘| f the Region 22 case Is
distinguishable has already been conslderedlandu i ‘l ted by (4 oard by virtue of its demal of
the request for review of the Region 4 Declmon i hidh thi s fanie argument Wwas madaby FHD
and rejected. ;' ¥ 1 f ]

)

tb.ta case 13 dﬁcrcntbecam -
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1) 2 majority of the Worcester|contactdrs did § I'p g thr W' Nehl the “QDPL” progrgn befcsze’,
becaming a coatractor; 2) Worcester ;un‘trac captrol{§vhit stops they make. mutmely &
refusing to deliver packages b{f choosmg toile E['m! ; Em. ]I'EI\ oh I8 d at the Worqeste’l'n r&rmmal A
or coding packages a8 “customer not hdme’r ; 11!1“ .w[ r ctnrs, in fact mever. = .
attempted to make the delivery; 3) Womest&r I I 'never performed clistomer
service rides or driver rélease isudxis 4) on avy H cm J[“ ; lI ercent of the Wortester
contractors’ weekly settlement is derived fron 1 o anid van availability Payments;
and 5) Worcester contractors Wear cluthmg' i ! je elr ‘l f their own choosing, 1
contlude that these differences sre ot matefi “H - 3;in Wl gvent, ere insufficientio
outwseggh the evidence descri abuve that s a il dihg of employee statis in this 5
case, P ) K

The Board's decisions in Dial-ﬁi— o -;‘Q# i:ﬂ '.

stk Direct Inc. & oniwliich
rators to be indepengent: ;

!

S rd noteg .Lq;- edthe:rownu'mnmgand
were ot raqmmd to provide delivery semce flin da m I-A-Mattress played noipart -
in the selection, acquisition, o7 mspentmn of ‘ : = ors’ vehicles. It had no
requirement as to the type, model, colof; size, ﬂ x m  the vehicles, and provided
no fue] subsidy or maintenanc submdﬂr Edch H I !’l i to chsplay the name ofthe

owner-operators” comparnies, therthan Dial ﬂ!] ' hame. Although notreqmred
to digplay Dial-A-Mattress’s Vert!smg omt |’ y owner-ape:atars did se, in :
exchange for a fee, Owner-operators were .E E nt ![ ﬂr Dial-A-Mattress !
uniforms, and many had their pwn company | : -- 5 M ¢ 'Was no gua.rantead ,
minimum compensation io minimize the oWn Hopd 1‘5 R sks and there wes evidence |
that some owner-operators had negotla!ted ch e ” Lv o rates with Dlal-A- ' ¥
Mattress. !; i N L ‘
is i h

Tn Argix Direct, unlike this case the g ig,ﬁ bt require that the owner- |

operator’s trucks be of any pm-uculax make
DOT-required sign with Argix’s name, J Ar
for other purposes, owner-operators were

and required only &-small |
viction on the use of vehicles
accept routes on spec;ﬁc

\

* With respect to FHD's assertion that the; 'conn‘ ; ”l
thar the fact that some contracters “en occasmn" ] “ ; ?ue ”,
blue uniform pants does not negate the fact that a ! g: co 1:[ o
generally wear an FHD uniform. ] alse nute ths.t M '
there is no evidence that contractors who wear nu | hr
uniform that identify them as F worke:s. ' |

1 ifo'

% 326 NLRB 884 (1998). I i
| .
I

* Supra H

.,,lé b

%21 note that FHD’s reliance on these aamél CHSE: .
I H

s jflh 4
by the Board by virtue of its dcnin! of the “:qua :i i \ tl'l
Dial-A-Mattress Board expressly found th[it ca;'& b distufe

involved the operations of FHD’s predece

)
Hscr w

1

thing of their own chaosmg. 1 riote

yants instead of the regula]- dari.
rs are required to pun‘.hase and -
© part of the FED. uniform and!
fail 10 Wear other parts of'the

ot [

ase has elready been rejected
Region4 maiter. Further, the

gig able from Roadwax III, which °
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ka | Lo
Week in order to Waik .. | ¢ ¢
routes, and Argix did not Py I
day. The fumberofroutes ', . %
gleewsrthanﬁved;ysa " oA
ariteed } income. Moreovm',m Py 3

E IH I
gual'antee ‘l:hat the owner-operatots wcnxld r' ' 1 Elr- i P P
varied from day to day, so owner-oy ‘1 {: ;
week most of the year, Owner-operators raiiel M
Argix Direet it wes much more common for'd H ﬁ_h ratoré] '
of the contractors owned 20 of the 63 t'nck§ |

Accordingly, I find that the cuntracto
Act and are properly included jm the umt for ’q

1
|
%t

OF CONTRACTOR MATTHEWKORNMAND THE SWIN
CONTRACTORS T ‘
i i: : “ '
Matthew Kornn lll I L
; P |
-t | ! |
There are currently no tontractors at tiiWg iﬁi beminal with mulﬁp:le Toutes,
]

Contractor Matthew Kornn had two routes fo i ’;' efiod bl tifne, during which héland his » g
wife each drove one of them. testifid ‘“ﬁh: iifted two routes for the Coah e
opportunity to make more money and that He {llls He ciilid krow his business ifhe

wani=d, At somne point, he ga% up the secan i :H I ' \ln [,

11 i {Merch 2004, Koran sccepted a St
full-time job elsewhere, but he decided to kbe { s --;ﬂu ¥ route. He mploys driver | R
Denje] Cargill to run his xoute on Tuesday th ; b F 14 44 -On Saturday momings, RS
Cargill Ioads the truck and th Komnmns iz ;‘ J'f ui: Ethﬂpeakseascm or on : »
other days when there is heavy vojume, Komd fijpere w sakond vebicle as [
supplemmta’!‘ va}uele Oﬂ. the 1 ﬂﬂd hﬁ ais 'll'i? E ] +h.e 'ii; I I - Whgn Carg.:n asks for ﬁme ':“ J?- .-':
§137 pes sop fom FHD, “] IR | ' b
At the outset of the hearing, I-‘HD to II ¢ Ost ;1-“ at coptractors suah' ! ; ?:.,"-:.“e
Komn, who hire a driver to coyer their route I; it : gy ] gams, as well as other ; o3
contractors who have hired drivers to opér I}] ; 1 me i'iff: ehicles, should be exchuded - \ w ,. ‘
from the unit on the alternative ground that i ] ol 33]? enployers and/or supervisors of AR
those drivers. The Union thereafter agreed ol ‘[ !a de; I\ ' { from the unit s a jeint RREREE
employer and/or supervisor. In its post-heafi }' \ | fl £, b I | itharow from ito cartier R
position and now relies solely pn its prineiph 2 jatipll of the contractors are Tt
independent contractors. FHI) argues, kowevt : ﬂ thi j:'g‘;-. in s excluded as a joint ' L
employer and/or supervisor, ﬂzrswmg Gon‘u!a i ks, -“5 3 illiams, who hire drivers to ST
cnabie them to service both th pnmary ‘ l i;;“}l ‘ il te, should be excluded on \ Lo
the same basis. . V . —_— _‘?{.‘ '.‘
i | IRRRRREL i
e T
i | - R
% Cargill had aiready peenu'ainedbyFHD‘andh ' e: %v;o MWnglas & temporary driver.” He was 3 T
recommended to Koran bytheprlurtennili;lnd; % i {I oty @iall. j S
' S '.i.?)f
S ! b
iil_'l { : ‘: " , .
! |
il | LR
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Ax analysis of Konm g
28 an employee of FHD, [ fi
workmg condmuns to warrant

% 305 NLRB 150 (1991),

* In coneluding that Cargili is 4n
Agreement states in 8 Section ent
understands and agrees that [pem

employees of FHD. Since no part]

issue. Thus, even if Kornn or eny
this case does not rzise the issue o

Center, 343 NLRE No, 76 (2004).

™ 273 NLRB 1677, 1689 (1985).

ed “Enipl

ns emplayed‘ "

.' 3u

y seeks t&itnél h‘

ather cunm

e P g

Fthe j JOIrFtIng

L
[
i

CQMMITNLCIATONS
a | |

541

!h

[HIL
Ut

Al
e

~ ; duiry into the statys' of C’arglﬂ
ignt contro] over Carpill’s

togram FHD assigps work.
he will deliver. Cargill must -
logo. He¢ dppaterly )
yld require him to-follow

o tnake deliveries in

' sceks to include Carpill |

$1yH b both FHD and Koran, |

yaf because I find that Kornn

' ‘1 : supervzsur. Pursuant to

gprvjsory autharity over Cargill,

l- ividual'having authority, in |
%, recall, promote, discharg.-. '
[ to direct tham. or to adjust

e the exercise of such

ires the use of independent

; anmdmdualpossess all of -

sessmn of any ohe of them

% Isolated or sporadic |
fatus. _v_essigma )

#p of the employer at’ msue, and
oy supervisor, Cremuiated
 employee of FHD, Kornn

-

i‘hat the Operating ' '
ersans” that “Contractor
=/ Contractor] shall nothe .
ighed by the factors desoribed
idrs are, similarly, nap-unit
' -hit, their inclusion is nat at :
Jtope joint employers with FHD, '
l asldescribed in Oakwnod Care
‘ }
l
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Corp.,% The burden of'proving-lsupeﬁl, Y 5tk o &1k bR the perty alleging thaf'such -
status exists. NLRB v. Kentuck Rivef_ 2 ' .

1,

i time off, andhasau:fhonwm ;
K mnonaregularanﬂ
: is sufficient:to

fire him, Kormn exercises this )
permanent basis, four to five days a week.

%‘
B
&
11
g
&
&
E

demonstrate his supervisory status, Th! ises this authority;over an :
ermployee who is not included in the barL .' n preclude the Board from | 1
finding Kornn to be a statuto supmﬂsm" ce of his supervisory r X

m" ‘!i_- -_‘"‘:;d

functions is part and parcel of his ‘pn il rather than en ancillary part of - Ch
his duties. Union Square Thea gerneRiile i‘i hfposi-Cols 20, Here,the . o
contractors are hired with the $pecific indersiiying i b have the right to hire other, Y
drivers to perform FHD work, ot offihese drivers is clearly part of S
their primary work product. A itnn from the unit a5 a ’ o b
statutory supervisor. " 5’»1"{&:' -
e ' 1‘.‘..'3'\ 'g:';r
Swing Confractors ! R A
AR} | R \'j,,{‘;i'n'v"‘:
As noted above, FHD psserts thiat, it Hgtiniis eglis d from the umt asfa Joi‘nt X ; }"*
employer or statutory supervi vo isiigiconteatirst Robert Williatms ahd Celso ok
Dos Anjos, who must hire and: pay anather|dgitr | conlir cfither their own routgorthe | o, 5 P
swing route while they ere engaged ) i, h g [k i :' ise be exeluded on that I J
basis. 1 find, first, thar FHD Has failedto e i proving that the swing X
contractors are statutory supeivisors Tn ‘ \ iams and Dos Anjos employ )
other drivers due to their rolefin the § s that they do so only ona - - ‘?;v:‘:é
ternporary and sporadic basis/’ Therqixs b {BHord ir \GE as to the frequency with o
which Williams and Dos Anjos bave ae}ua 1 \ red|dFifllrs in order to fulfill their swing . EEPR
obligation, or the general duration of qm:h exfibrat H [ fvhen they do hire drjvers. g
The record does not even reveal how many ol s participate in the Time Off °
Program, which triggers the need for \%.lh ik Dolilinos to hire a second dnver In. Yor
! ’

© 324 NLRB 740, 74] (1997), ng Bovl%_,

RB 1222, 1223 (1986). SR
M 532 1.8, 706, 121 S.Ct. 1861/167 Lm | |
7 326 NLRB 70, 72 (1998).
™ 327 NLRB 102, 1063-1064 {1995).

-

1l occasionally hire drivers or C Y
operate a supplernental ‘wehicls or - St
l| ory authority with sufficient | ot

™ For the same reason, 1 find that the othgr oo :
helpers on a temporary basis to subsntutd m(
to 4¢t as helpers during-the peak'season, do fic

ull fr
Nt

|
I . e
regularity to transform them im:: statutorﬂf hupk Hil H . v
‘ i \ ' RIS
™ The tecord revesis only that Iln one oe%sir:mi 1‘ ts cqlofed 2 driver to operate; his route ! R AN
fior two to three weeks, althougl it is not glean! {H his rols as the swing : =) {) N
contractor. : } i i \.'c &
AERL R T P
i IS & ¢
¢ E. ’. " A, A [T ':1‘!‘!
i : I 1" A e
i\ : . K ot RN
i : % 5‘ \ !‘,l. . 'i . 0“; .“‘ I\W, ; il
! i [ 2 LNy "
i ‘ ; oY
; (B | b oy N
BN AN . "
R
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the absence of evidencs that iihams A ihi and supervise drﬁers onsa f '
regular basis or for & aubstantidl period of timdl cludc them from the njt as!
statutory supervisors.

|
I newd not reach the issye ofwha:h 9 ' e JIRNE contractors ate met
employers with FHD of the dripers thatlﬂ-le ot it on a temporary VT
Asstmming, without deciding, that they a;éj m !.' i PHD, I would mu , b
include them in the unit as employees lﬂ; his regard, Williams and -

Dos Anjos are themselves cmployees of}

E o T 5 et = F -
-t m e 5 P - e S 4
et ok S Yt e e

E.
SR
™
1A
3

iP

before the election date, and employses é!’ ga ¥ H'i; cooplic stiike which TR
commenced more than 12 months beforel foryl ¢

permanently replaced. Those eli gible sh#lﬁ
represented for purposes of collsktive bard
a/w Internationa) Brotherhood of

&
I . xrovmroutesﬁvedaysa ; it
week ont & permanent basis, The fact thaﬂ th i y also joint exaployess of C
other employees should not disg uahfyt { RS as unit employees, and : 4
neither party has cited any casiauthontf} for rofisi ) s
iR a ' 2 g
Accordingly, based upu the foragc gikikd ttie:srulations of the pames ,at the , g w 3 I ‘
hearing, I find that the followin Emplﬂym N Bmp Ml elconstitute a unit appropriate ; N
for collective bargaining wi lthe, b ) bf the Act:
All full-time and pan-t ne con dstors dippidyedfiy e Employer at its S
Northboro, Massachusetts facility; b t ding Bmplorary drivers, ( '
drivers and helpers emp oyed by :3011 s{ pdcilioe handlers, guards, ,
and supervisors as defir d in the iAct 1k , :
DIRECTION ARk S |
-i i : e i
An glection by secret ballot shal!‘tlel cory ” '@o Regional Director among ' SRS
the employees in the unit found appro p_ |8 niace set forth inthe notice of : it -‘%: f‘.:E
elcction fo be issued subsequently, subjes t ; i s and Regulations, ‘Eligible i N
to vote arc those in the unit wha lwere em Ie kg oll period ending: ; KRR
immediately preceding the date | f thxs Dcc i playees who did not work .
during that period because fhey T o ¢ A npprarily lafd off. Employees * ~ | 11"
engaged in an econormic strike, ¥ ho ha'Ve1 (risiinsias strikers and whorhave RS
not been permangntly replaced 2 re also i adflition, in an economic Vo kR
strike which commenced less than 12 moy on date, employses ' . f:’ n
engaged in such sirike who havg !retama¢ﬂ1a grusias] l_ § but who have been SR
permanently replaced, as well asjthei aceniBKs : il atovote. Thoseinthe  ° 3k
military services of the United States may’L va F: it tn person at the polls "y
Ineligible to vote are employees|who have d quit fHeer 2 ged for cause sincaithe SR
designated payrol] period, smpldyses engﬁ ed i II 4 1 -- have been discharged for " ¥
cause since the commencement th eIEOfﬂhd | i-“-: el rghired of reinsiated it N

theydemretnbe S R
vers Union, Local #170, ' PR

T
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Tn order to assure thar al

]

—-'.x:
1
|
1

of the isgues in the excrcise of the statutory High
have access to a hst of voters ﬁcrltheir e E;
with them, Inc-’i |
is hereby directed that within s '5
election. eligibility list containi

shall be filed bythe Employer

axtraordmary m-cumstamas
the requirement hee imposed, i

RIGE
request for review this Decision

Labor Relations Board, address
Washington, DC 20570. This 1%

guidance may be found under E
www nirb gov,

Under the provisions of 8

queat
February 7, 2006 . You may alst

Dated at Boston, Massechusetts
this 24th day of January, 2006.

R\ L com\decigiontemplayee staryse2] 966{Fed

™ 156 NLRB 1236 (1966).

6394 U 5. 759 (1969),
7 315'NLRRE 359 (1994).

Bogton, Mg
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1
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cmon, two copics-of an

6 of all the eligible vaters,

o shall make the list
acilitv,” In order 1o

ffice, Thomas P, O'Neill, Ir.

fassachusetts, on or before

3e granted except in

: rre‘new opetate t6 siay

Rules and Reguia:hpns, A
 be filed with'the National
1099 14th Stieet, NJW.,.

e Board in Washington by
ectromcally Further

Rk Iauons Board web’ s:te.

e opportunity to be mfommd B
ames to the =lechon should

Acsordm&l:‘f, it
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